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OFFICE oF ATTORNEY GENERAL, 
July 9, 1894. 
Hon. O. W. Bean, State Superintendent, Olympia: 

Dear Sir—I am in receipt of your communication, submitting 
for my advice the following inquiry: 

‘Do the provisions of secs. 838 and 842, vol. 1 of Hils Code 
apply to persons holding state certificates or life diplomas from the 
state board ?”’ 

You also state in connection with this that one of the county 
superintendents reports, to you that a teacher in his county holding 
a life diploma failed to attend a teachers’ institute held in that 
county, or to give a sufficient excuse therefor. 

The sections above referred to provide as follows: 

‘888. Whenever the number of school districts in any county is twenty- 


five or more, the county superintendent must hold a teachers’ institute 
each year, and every teacher employed in a common school in the county 


must attend such institute during its whole time.” 


“843, Any teacher failing to attend the institute in the county in which 


_ he holds a certificate to teach, unless on account of sickness, or for other 


good and sufficient reasons, shall be deemed to have forfeited his certifi- 
cate.” 


The first section above quoted specifically requires that every 
teacher employed in a common school in the county must attend 
the teachers’ institute held in the county each year during the 
whole time. This section manifestly applies to all teachers, 
whether they hold county certificates or state certificates or di- 
plomas. The second section cited does not apply in express terms 
to persons other than those holding county certificates; but sec. 
778, subdivision 4, of the same volume, providing for the issnance 
of state certificates and life diplomas by the state board, provides 
as follows: 

“They [state certificates] may be revoked at any time for cause 
deemed. sufficient by the board. * * * Life diplomas shall be valid 


during the life of the holder, unless revoked for cause deemed sufficient 
by the board,” etc. e- 


* 
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While a county school superintendent has not the authority to | 
revoke a certificate or diploma granted by the state board, the lat- — 
ter board is authorized to revoke either for any cause deemed in 
its judgment sufficient; and it would seem to go without argument 
that the deliberate and willful refusal or negligence of a person 
holding such a certificate or diploma to observe one of the positive 
laws of the state with reference to the government of teachers for 
the state would justify the board in revoking such certificate or di- 
ploma. In the case presented by you, I would suggest the pro- 
priety of notifying the delinquent to show cause before the board, 
at a time and place mentioned in the notice, why his diploma 
should not be revoked; and, unless a sufficient excuse is shown for 
the delinquency, the board should revoke his diploma. 

Very respectfully yours, W. ©. Jonzs, 
Attorney General, 


OFFICE OF ATTORNEY GENERAL, 
Angust 1, 1894, 
Hon. James Crawford, Vancouver: 

Dear Sw— Your communication of ewt date, requesting my 
advice respecting the construction of the last clause of seo. 1 of the 
act of February 10, 1893, relating to fishing for salmon in the Col- 
umbia river, at hand. 

That clause is as follows: 

“Licenses may be assigned or transferred to any resident and citizen 
of this state when any of the aforementioned appliances for fishing are 
sold or transferred, but notice must be given to the fish commissioner of 
said transfer or assignment within twenty days of the date of such trans- 
fer or assignment.” 

This provision does not specify who shall give the notice, nor 
am I able to find any penalty provided for failure to give the notice 
within the required time. The only penalty that could even by im- 
plication be claimed to follow a failure to comply with this provis- 
ion would be that the assignment of the license would not inure to 
the benefit of the assignee unless notice of the same was given you 
within the time required by law, in which case the assignee would 
be required to take out a new license. If such a penalty could be 
enforced, and I am not now expressing an opinion whether such 4 
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penalty could be enforced or not, the assignee would manifestly be 
the person interested in giving the notice, as the penalty would fall 
on him in case he failed to do so, I would suggest, however, that 
where these assignments are made in good faith and notice of such 
assignment is given you even after the expiration of the twenty 
days, it would be proper to record the assignment in the usual 
manner, simply noting the date when you received the assignment. 
Very respectfully yours, W. C. JONES, 
Attorney General, 


OFFICE OF ATTORNEY GENERAL, 
August 7, 1894. 
Hon. 0. E. Nye, Secretary, State Penitentiary, Walla Walla: 

Dean Sm— I am in receipt of your communication of August 
3d, requesting my advice as to whether the directors of the state 
penitentiary have authority to enter into a contract with the proper . 
officers of the United States government.for the confinement of 
prisoners convicted in United States courts of offenses against the 
United States. 

I am unable to find any provision of law authorizing such a con- 
tract. On the contrary all the provisions of law relating to the 
penitentiary seem to imply that the prisoners confined there shall 
be convicts from the superior courts of the state, and without some 
authority from the legislature, either express or clearly implied, it 
would not be proper to enter into such a contract. 

Very respectfully yours, W. ©. Jonzs, 
Attorney General, 


OFFICE OF ATTORNEY GENERAL, 
August 17, 1894. 
Hon. L. R. Grimes, State Auditor, Olympia: 

Dear Sm-—I am in receipt of your communication transmitting 
papers in the matter of the appeal by the board of directors of the 
state penitentiary from your decision declining to audit and allow 
the claim presented for rent of a dwelling occupied by the warden. 


P 
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Sec. 1147, vol. 1 of Hill’s Code, is as follows: 

“The warden shall reside at the penitentiary in a house provided and 
furnished at the expense of the state, as may be ordered by the board of 
directors.” 

Your reason for declining to audit this account, as stated in the 
papers transmitting the appeal, was that the house in question is a 
mile and a half from the penitentiary and not at the penitentiary, 
as you understand the provision of law heretofore cited to provide. 

I am advised that at the time the warden commenced to occupy 
the house in question no dwelling had been provided by the board 
of directors nearer to the penitentiary than this, although a house 
is now under process of construction in the immediate vicinity of 
the penitentiary for the warden’s use. 

I am of the opinion that the provision above cited should not re- 
ceive a narrow or technical construction. The word ‘at’? is in- 
definite as to distance to say the least, and when the directors 
secured a dwelling as near to the penitentiary as practicable, all 
things being considered, I am of the opinion that such dwelling is 
` cat the penitentiary’? within the meaning of the law, and that the 
account for rent of such dwelling should be audited. 

Very respectfully yours, W. ©. Jonzs, 
Attorney General, 


OFFICE oF ATTORNEY GENERAL, 
August 24, 1894. 
Hon. E. E. Wager, Prosecuting Attorney, Ellensburg: 

Dear Siz—I am in receipt of your communication submitting — 
for my advice the question whether an election held for the purpose 
of validating certain indebtedness of the county pursuant to chap- 
ter 79 of the Laws of 1893 must be a special election, or whether 
this question may be submitted to the voters at a general election 
held in the county. 

Taking the entire language of the act together, I am inclined to 
the opinion that the legislature intended that this question of vali- 
dating indebtedness, void on account of excess over the legal limita- 
tion, should be submitted at a special election held for that purpose. 
However, there is another objection to submitting this question to 
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the people at a general election, which, as a practical proposition, 
is almost insuperable. Section 3 of the act provides as follows: 
“Tf at any election held as provided for in section 2 of this acf, three- 
fifths of the voters in such county voting at such election shall vote in 
favor,” etc. Ey 
Under this language it is apparent that if the question were sub- 
mitted to the voters at a general election, every voter who did not 
vote at all on this question would be counted against the ratification 
of the indebtedness, as there must be three-fifths of all the voters 
voting at the election in favor of such ratification, and it is highly 
improbable that at a general election three-fifths of the voters 
would vote upon this question at all. At least it is the usual ex- 
perience that a large proportion of the voters voting at a general 
election do not trouble themselves to vote at all on questions of 
this sort submitted along with the names of the candidates. 
Very respectfully yours, W. O., Jonzs, 
= Attorney General. 


OFFICE OF ATTORNEY GENERAL, 
January 15, 1895. 
Hon. Glen Q. Dudley, Prosecuting Attorney, Yakima: 

Drar Srr—You submit for my advice the following inquiry: 

‘Does section 7, article 11, constitution of the state, disqualify 
my predecessor in office from acting as my deputy?”’ 

That section is as follows: 

“No county officer shail be eligible to hold his office more than two 
terms in succession.” 

I am unable to see anything, either in the letter or spirit of this 
provision, which would disqualify your predecessor in office from 
acting as your deputy during your term of office, and your inquiry 
is, therefore, answered in the negative. 

Very respectfully yours, W. C. Jones, 
Attorney General. 
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OFFICE or ATTORNEY GENERAL, 
January 15, 1895. 
Hon. Garrie Jewett, Prosecuting Attorney, Pomeroy: 

Dear Siz—TI am in receipt of your communication of recent 
date, submitting for my advice the following questions: 

First: ‘Is it proper for the county commissioners to draw war- 
rants upon the general road and bridge fund created by sec. 5 of 
the act of March 9, 1893 (Laws 1893, p. 180), for the amount 
adjudged due to persons as damages for taking right-of-way for 
construction of a public road ?” 

The section referred to provides as follows: 

_ “The board of county commissioners shall, annually, at the time of 
making the tax levy for county purposes, levy a tax of not more than 
three mills on the dollar on all of the taxable property in the county for 
a, general road and bridge fund, from which fund they shall order paid 
such sums as may be found necessary for the construction, repair and 
improvement of bridges and such roads as all of the inhabitants in the 
county are interested in, or to assist weak and impoverished districts in 
keeping their roads in repair.” 

I am of the opinion that the language of this section is broad 
enough to authorize the county commissioners to draw warrants 
for such damages upon the fund created by that section. The se- 
curing of a right-of-way for the construction of a road is quite as 
necessary to the construction of a road as securing timber for the 
construction of a culvert or bridge upon the road or the securing 
of labor to grade it. 

Second: ‘*Is the time for holding meetings for the board of 
county commissioners regulated by the act of March 9, 1893 (Laws 
1893, p. 175), or by the act of March 10, 1893 (Laws 1893, 
p. 253)?” 

For an answer to this inquiry I would refer you to the opinion 
of this office commencing on page 32, vol. 2, Opinions of Attorney 
General, in which it is held that the sessions of the county com- 
missioners are governed by the provisions of the act of March 10, 
1893. : ‘ 

Third: ‘Is the county of Garfield liable for physician’s hire 
and other incidental expenses incurred in taking care of prisoners 
who were shot in this county by the deputy sheriff of Columbia 
county, who was pursuing them in this county for a felony com- 
mitted in Columbia county. The sheriff and several citizens of 
this county were aiding the deputy sheriff of Columbia county as a 
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posse comitatus. The sheriff of Columbia county made the arrest 
without a warrant.” 

I do not think that the circumstance that the sheriff was acting 
without a warrant is an important one in determining the responsi- 
bility of the respective counties. If the men arrested were actually 
guilty of the felony charged against them, the sheriff of Columbia 
county or any other citizen had a right to arrest them anywhere 
within the state with or without a warrant. In acting without a 
warrant, the sheriff or citizen making the arrest acted at his peril, 
and if he failed to establish the guilt of the persons arrested would 
be liable in an action of false imprisonment, while a warrant would 
protect him from such action, even although the persons arrested 
were entirely innocent. 

When arrested in Garfield county by the sheriff of Columbia 
county for a crime committed in Columbia county, they were the 
prisoners of the sheriff of Columbia county, whose duty it was to 
convey them to the proper place of trial and provide for their nec- 

_essary wants while being thus conveyed. If, as the result of their 
resistance to capture, wounds were inflicted which required the at- 
tendance of a physician, it was as much a part of his duty to secure 
i the necessary medical attendance as to secure them proper food and 
‘shelter, and the county of Garfield cannot be held liable for such 


| expenses. 
| Very respectfully yours, W. C. Jonzs, 
Attorney General. 


OFFICE OF ATTORNEY GENERAL, 
. January 15, 1895. 
Hon. L. R. Grimes, State Auditor, Olympia: 

Dear Sirn—You submit for my advice the following question: 

‘¢In cases where the local boards of tide land appraisers have been 
unable to complete the work of appraising tide lands of the first 
class within the ninety days specified in sec. 5, Laws of 1889-90, 
pP. 433, am I authorized to audit their account for services rendered 
in completing necessary work of appraisal of such tide lands after 
the expiration of the ninety days specified in such section?” 

The language of so much of said pachom as is pertinent to this 
inquiry is as follows: : hte © 
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“After the organization of the board as provided, they shall, within 

ninety days thereafter, examine, survey and appraise so much of the shore 
and tide lands in their respective counties as lies within or in front of the 
corporate limits of any incorporated city or town, and within two miles 
thereof, upon either side, and thereafter, from time to time, such other 
lands as application to purchase may render necessary, classifying the 
same and fixing the valuation of each lot, block or tract separately, noting 
the improvements thereon and by whom claimed, and excluding the im- 
provements from such valuation.” 
| I am of the opinion that the requirement contained in that sec- 
tion, that the board shall appraise these tide lands within ninety 
days after their organization, is directory and not mandatory. The 
manifest purpose of this and other provisions of a similar nature 
found in this law was to secure the execution of the law without 
unnecessary delay, and I am unable to find any provision in that 
act, or any language in the section referred to, which would justify 
the conclusion that the legislature intended in cases where the work 
could not reasonably be completed within the ninety days, either 
that all acts thereafter done by the tide land board should be 
void, or that they should be performed gratuitously. ` 

If there are no other objections to the auditing of the account 
than that it is work done more than ninety days after the organiza- 
tion of the board, I am of the opinion that the account should he 
audited and warrants drawn. 

Very respectfully yours, W. ©. JONES, 
Attorney General. 


OFFICE OF ATTORNEY GENERAL, 
January 24, 1895. 
Hon. C. Beal, Prosecuting Attorney, Cathlamet: 

Dear Srr— Your communication requesting me to advise you 
whether the same person can hold the office of assessor and justice 
of the peace at the same time, at hand and contents noted, 

I know of no statutory provision expressly prohibiting..one per- 
son from holding these two offices at the same time, and, in the ab- 
sence of such statutory provisions, we must look to the general 
principles of law for guidance. 

The rule is that a person may not hold two incompatible offices 
at the same time. An incompatibility exists if the nature of the 


il 


duties of the two offices are such as to render it improper from con- 
siderations of public policy for the same person to retain both. 
(See Bryan v. Cattell, 15 Ia, 538; see also yol. 1, Opinions of At- 
torney General, pp. 235-6.) 

I do not know of any duties required of an assessor which would 
conflict with the duties required of a justice of the peace, nor in 
any case in which the one would be required to act with reference 
to any matter in such a way as to infringe the general principles of 
public policy. 

I am, therefore, of the opinion that one person may hold both 
offices at the same time. 

Very respectfully yours, W. C. Jonzs, 
Attorney General. 


= OFFICE OF ATTOBNEY GENERAL, 
January 29, 1895. 
Hon. Richard H. Ormsbee, Prosecuting Attorney, Walla Walla: 

Dear Sm—I am in receipt of your communication of recent 
date, asking me to advise you what course to pursue with reference 
to the matter of Frederick Hoyt, a convict confined at the peniten- 
tiary of Walla Walla, under a sentence of twenty years, and who 
while in such confinement killed a co-convict. 

We have no statute in this state directing what course to pursue 
in such a case, but at common law the writ of habeas corpus ad 
respondendum was resorted to to bring up a person for trial who 
was already in confinement. This writ by that name seems to have 
become obsolete, though a writ of that nature must still be resorted 


to. 
I am unable to find any discussion of the exact practice or meth- 


ods to be pursued in bringing such a person up for trial, but in the 
case of Ex parte Griffiths, 5 Barn. & Ald. 730, a writ of this char- 
acter was granted. 

In the case of People v. Flynn, 7 Utah, 378, a convict in the 
penitentiary under two years sentence was indicted and tried for 
horse stealing committed in attempting to escape, and. the authority 
thus to try persons under sentence for crimes committed during 
confinement is discussed at some length. 

In the case of People v, Hong Ah Duck, 61 Qal, 387, the convict 


© 
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was indicted and tried for murdering a co-convict during the term 
of his confinement. (See also People v. Majors, 65 Cal. 188.) 

Neither California nor Utah have any statutory provisions touch. 
ing the procedure in such cases, nor specifically directing or aw 
thorizing the trial of a person for a crime committed while under 
sentence, but in both cases the trial was had under the general 
principles of the common law. 

Our statutes specifically declare that any person who shall kill 
another, eto., shall be deemed guilty of murder and on conviction 
be punished, etc., and makes no limitation or exemption which 
could avail the prisoner in bar or abatement. 

These authorities justify me in advising you to institute a pros- 
ecution against him as though he were not in confinement, and when 
it is necessary for him to be in court, apply to your judge for a 
writ of habeas corpus requiring the warden to produce the pris- 
oner in court. 

Very respectfully yours, W. C. Jones, 
Attorney General. 


OFFICE OF ATTORNEY GENERAL, 
February 13, 1895. 
To His Excellency the Governor: 

Sm—I am in receipt of your communication of this day, in 
which you submit for my advice the following statement: 

On the 23d day of July, 1894, the state sold to C two tide land 
lots, each of which was separately appraised and sold, but one cer 
tificate was issued to C for the two lots. Ç has sold his interest 
in one of the lots to a third party, who now desires to pay the 
state in full for the lot purchased by him from ©. 

The officers charged with the execution of the law relating to 
the sale of tide lands have heretofore refused to issue a certificate 
entitling the purchaser to a patent excepting on the surrender by 
him of the original certificate of purchase, and this requirement is 
so manifestly reasonable and so essential to the proper protection 
of the public that its wisdom is apparent. 

In the case before us the certificate of course cannot be surren: 
dered until payment for both lots is made. I see, however, no ob: 
jection to the commissioner of public lands receiving the money 
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due upon the lot for which the purchaser desires to pay in full, and 
upon endorsing on the original certificate of sale a statement set- 
ting forth the fact that one of the lots mentioned in it had been 
paid for in full and a patent issued, the certificate may be returned 
to the original purchaser. 

There is certainly nothing in the law which either directly or by 
implication could be construed to prohibit such a course as this, 
and as the law with reference to this matter is quite indefinite, 
much must be left to the judgment of the officers upon whom the 
duty of administering it devolves. 

I have the honor to be, very respectfully, your obedient servant, 

W. O. Jonzs, 
Attorney General. 


* n OFFICE or ÅTTORNEY GENERAL, 
February 18, 1895. 


0. A. Mantz, Esq., Prosecuting Attorney, Colville: 

Drar Sıix— I am in receipt of your communication of the 12th 
inst., requesting me to advise you whether Stevens county can 
legally pay the laborers who were employed in. grading a road laid 
out under the act of 1898, which has been held by our supreme 
court to be unconstitutional, in so far as it provides no constitu- 
tional method for compensation to persons whose premises are ap- 
-propriated for the road. You state that in this particular case the 
entire road was laid out over government land. In as much as the 
federal statutes make an unconditional grant of a right-of-way 
through all public lands-for highways, condemnation proceedings 
i would be entirely unnecessary in such a case, and the unconstitu- 
tionality of the law in that particular could not affect the legality 
‘of the proceedings with reference to the laying out of roads where ~ 
ithe right-of-way was voluntarily given. Iam of the opinion that 
the commissioners have the authority to pay the persons who did 
the work on this road pursuant to their instructions. 

Very respectfully yours, W. O, Jonzs, 
i Attorney-General, 
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OFFICE or ATTORNEY GENERAL, 
February 20, 1895. 
Hon. J. W. Feighan, Prosecuting Attorney, Spokane: 

Dear Sizr—I am in receipt of your communication, submitting 
for my advice the following statement and inquiry: 

*‘It has heretofore been the custom of the sheriff of this county 
to require the usual commission to be paid him upon execution and 
foreclosure sales in all cases, whether the purchaser was the- judg- 
ment creditor or a third party. In this way he has collected and 
turned into the county treasury a considerable amount of money 
as commission on sales where the judgment creditor was the pur- 
chaser. Our supreme court has recently held that in such cases 
the sheriff is not entitled to collect commissions on the amount of 
the bid, and persons who have thus paid an amount in excess of 
what could legally be required have demanded of the county com- 
missioners that the commissions thus paid should be refunded. 
Have the county commissioners authority to refund this money?” 

In looking into the authority of the county commissioners as 
conferred by law, the only provision which I am able to find which 
gives them authority to consider demands and claims of a general 
nature against the county is subd. 5, sec. 281, Hill’s Code, vol. 1 
«cto allow all accounts legally chargeable against such county not 
otherwise provided for.” * * * 

If the demand in question is a legal charge against the county; 
that is, if it constitutes 2 claim upon which an action could be main- 
tained at law and a judgment secured against the county, the county 
commissioners undoubtedly would have a right to prevent the prose- 
cution of such suit or rendition of such judgment by settlement of 
the claim in advance. Unless, however, it does constitute such a 
demand against the county, I do not think the county commission- 
ers have any legal authority to consider the equity or merit of the 
particular demand, as the language of the section just quoted indi- 
cates that the legislature did not intend to clothe the county com- 
missioners with the authority of determining what in their judgment 
constitutes moral obligations of the people, or to distributethe pub- 
lic funds in all cases where they might think it would not be en- 
tirely fair to keep them. 

But I do not think that this claim constitutes a legal charge 
against the county. The money was voluntarily paid the sheriff, 
and the general rule of law is that a voluntary payment of money 
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cannot be recovered back. To warrant the recovery back of money 
paid unjustly, there must be compulsion, actual, present, potential, 
and the demand must be illegal. In the absence of such compul- 
sion, a mere protest is not sufficient. The element of coercion is 
essential to the right. (See 18 Am. & Eng. Ency. of Law, 214 
et seq.) 

I am of the opinion that no such element of compulsion or coer- 
cion exists with reference to these commissions as would justify a 
court in sustaining an action against the county on account of 
them, and, therefore, that the county commissioners have no au- 
thority to andit or allow such claims. 

Very respectfally yours, W. ©. JONES, 
Attorney General. 
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OFFice OF ATTORNEY GENERAL, 
February 25, 1895. 
J. R. Buxton, Esg., Prosecuting Attorney, Centralia: 
| Dear Str— Your favor of recent date at hand, submitting for 
| my advice the following inquiry: 
| (Can the funds derived from a tax levied by a board of direct- 
ors be applied to the payment of warrants outstanding against the 
school district in the order in which they are registered, or must 
the funds derived from such levy be applied exclusively to the pay- 
ment of the expenses of the year for which the levy is made?” 

I am unable to find anything in the statute which would justify 
the inference that the legislature intended that the school funds 
raised in any particular year should be used only for the current 
expenses of that year. On the other hand, sec. 25, p. 365, Laws 
of 1893, seems to clearly indicate the contrary. ‘That section is as 
follows: 

“ Any board of directors shall be liable as directors in the name of the 
district for any judgment against the district for any salary due any 
teacher and for any debts legally due, contracted under the provisions of 
this act, and they shall pay such judgment or liability out of the school 
funds to the credit of the district.” 

It seems to be clear from the language of this section that it is 
the duty of the directors to use any fonds to the credit of the dis- 
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trict for the purpose of paying any debt that might be paid out of 
such fund, irrespective of the year in which it was contracted. 
Very respectfully yours, W. C, Joxzs, 
Attorney General. 


OFFICE or ATTORNEY GENERAL, 
l March 29, 1895. 
J. R. Buxton, Esg., Prosecuting Attorney, Centralia: 

Dear Sm— Your communication of recent date at hand, in 
which you submit for my advice the following question: 

¿c Does the amount of the interest and penalty collected on de- 
linquent municipal taxes under the provisions of chapter 72 of the 
Laws of 1898 go into the county treasury, or should it be paid to 
the city treasurer of the municipality on account of which the tax 
is collected?” - 

Sec. 8 of the act referred to is as follows: 

“Sec. 8, The county treasurer shall make a certified return at the end 
of each month to the treasurer of such corporation of the amounts col- 
lected by him on account of such taxes from the time he shall commence 
the collection thereof until the whole tax shall be paid over.” 

I am of the opinion that the penalty and interest collected by 
the county treasurer on delinquent municipal taxes are ‘amounts 
collected by him on account of such taxes,” and should therefore 
be paid to the city treasurer. 

Very respectfully yours, W. C. JONES, 
Attorney General. 


OFFICE OF ATTORNEY GENERAL, 
April 10, 1895. 

Jackson Brock, Esg., Prosecuting Attorney, Sprague: . 

Dear Srm—I am in receipt of your communication of recent 
date, submitting for my advice the following question: 

“Does the word ‘year,’ as found in subd. 2, sec. 776, vol. 1 of 
Hill’s Code, mean official year, school year, or calendar year?” 

The provision in which that word occurs is as follows: 
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“Each county superintendent shall have the power, and it shall be his 
duty, * * * to visit each school in his county not less than one nor 
more than three times in each year.” 

Unfortunately our statutes do not provide any rule for constru- 
ing the meaning of the word ‘‘year’’ when the language of the act 
in which it is used leaves it uncertain, and I have been unable to 
find any reported case in which a phrase at all analogous to this 
has received judicial construction, excepting the case of United 
States v: Dizon, 15 Peters, 141, in which the supreme court of the 
United States construed the meaning of the word ‘‘year’’ as used 
in a phrase somewhat similar to this. In that case the statute fix- 
ing the compensation of receivers of public moneys, after providing 
for a salary and commissions on the amount of money received by 
them, limited the amount of commissions which they might retain 
to a certain sum in any one year. It was contended on behalf of 
the treasury department that the words ‘‘any one year’’ as used 
in that statute meant any-calendar or fiscal year, the two being co- 
incident and commencing on the first day of January. The receiver 
in that case, after serving a portion of the year and collecting an 
amount of money on which his commissions would amount to the 
maximum sum allowed, resigned his office and a new receiver was 
appointed. It was contended that the firat receiver was only en- 
titled to such proportion of the maximum commissions allowed in 
any one year as the period of his service bore to a calendar or fiscal 
year. But the court, in an elaborate opinion, held that the term 
meant official year, and that the receiver was entitled to the full 
maximum commissions. 

There seems to be greater reason in the case presented by our 
statute for holding that the word ‘‘ year” means official year rather 
than school or calendar year than there was in the case cited. 
Upon each school superintendent the duty is enjoined by law of 
Visiting each school in his district at least twice during his term of 
office. And as he cannot commence the performance of that duty 
util the second Monday of January, he should be entitled to a 
year from that date in which to make the annual visits enjoined by 
the statute. Any other construction of this statute might give an 
opportunity for friction between an incoming and outgoing super- 
intendent, in case the outgoing superintendent should be ambitious 

of securing more than a just share of compensation for this service. 

I am, therefore, of the opinion that the word ‘Syear’’ as used in 
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that statute should be construed to mean the official year commenc- 
ing on the second Monday of January. 
Very respectfully yours, W. C. Jones, 
Attorney General. 


OFFICE or ATTORNEY GENERAL, 
August 12, 1895. 
Hon. J. R. Buxton, Prosecuting Attorney, Centratia: 

Dear Sir—I am in receipt of your communication of recent 
date, submitting for my advice the following question: 

« What effect has the notifioation to the county treasurer of the 
passage of the resolution mentioned in section 2 of chapter 21, 
Laws of 1895, provided the voters fail to validate the indebtedness 
of the school district? Is the existing debt of such school district 
affected as to its validity in any manner whatever, or does it stand 
in the same condition as before such vote?” 

I am of the opinion that when the voters at the election called 
under the provisions of section 2 of the law referred to fail to ratify 
the indebtedness of the district as provided in said chapter 21, the 
whole question remains just as though no vote whatever had been 
taken. And the notification to the county treasurer provided for 
by section 8 ceases to be of any force or effect, and thereafter it is 
the duty of the treasurer to treat the moneys of the school district 
in his hands just as though no attempt had been made to ratify the 
indebtedness of the district. 

Very respectfully yours, W. C. Jonzs, 
Attorney General. 


OFFICE OF ATTORNEY GENERAL, 
September 30, 1895. 
Hon. E. M. Wilson, President State Wagon Road Commission, Fairhaven: 
Dear Srr—I am in receipt of your communication of recent 
date, submitting for my advice the question whether in the location 
of a wagon road across the Cascade mountains, pursuaut to the pre 
visions of Senate bill No. 259 (see Session Laws of 1895, page 458 
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et seg.), you are confined in your location of such road to the three 
routes mentioned in section 5 of that act. 


The provisions of that act which are material to the determina- 
tion of the question are sections 1 and 5. Section 1 is as follows: 

“That there be laid out, established, constructed and maintained for 
the use of the public, a state wagon road, beginning at a point on the 
Columbia river opposite the town of Marcus, thence following the state 
road, as at present laid out and built, to a point, on the east bank of the 
Methow river, opposite the mouth of the Twisp river, thence over and 
across the summit of the Cascade mountains, by the most feasible and 
practicable route, to a point on the west bank of the Skagit river, and 
connecting with the present county road at or near Marble Mount, in 
Skagit county.” 


Section 5 is as follows: 


“That the commission shall, as soon as practicable, and with the ut- 
most diligence and economy, examine the route up the Cascade river and 
over Skagit pass, the route via North Fork of Thunder creek and the 
route via Slate creek, and-after a careful examination of said routes shall 
select the most feasible route, and shall proceed to lay out, establish and 
determine the width and location of such road, and shall superintend the 
opening and construction thereof; and may employ a competent surveyor 
and other assistance when necessary, and purchase such materials and 
supplies as may be necessary to carry out the full intent of this act.” 

Section 1 specifically requires the commission to locate the road 
‘thy the most fegsible and practicable route.” Section 5 requires 
the commissioners to examine the three different passes specified, 
and then provides that ‘‘after a careful examination of said routes 
[they ] shall select the most feasible route.’ It is apparent from 
the language of section 1 that the main purpose of the legislature 
was that the commission should select the most feasible route, and 
section 5 indicates that at the time the bill was under consideration 
the legislature supposed in all probability one of the three routes 
mentioned would afford a feasible and practicable ronte across the 
mountains, but did not undertake to decide which one was the 
most feasible, or that any one of the three was a feasible or prac- 
ticable route. And notwithstanding anything contained in section 
5, the commissioners may determine that neither of the routes des- 
ignated in that section are either feasible or practivable, but that 
some other route is feasible and practible, in which case it would 
enjoin upon the commissioners the duty of locating it over such 
other route. 
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I am, therefore, of the opinion that you are not confined to the 
three routes mentioned in section 5. 
Very respectfully yours, W. O. JONES, 
Attorney General. 


ł 


OFFICE oF ATTORNEY GENERAL, 
September 80, 1895. 
Hon. State Wagon Road Commission: 

GENTLEMEN — I am in receipt of your communications, submit- 
ting for my advice the question whether under senate bill No. 259, 
providing for the construction of a road across the Cascade mount- 
ains, you can expend the appropriation made in that bill for the 
construction of a four foot trail across the mountains. 

Section 1 of the act referred to provides — 

“That there be laid out, established, constructed and maintained for 
the use of the public a state wagon road, beginning ata point,” etc. 

I am unable to find anything in this law authorizing the con- 
struction of any other kind of a road than a wagon road. A four 
foot trail is manifestly not a wagon road, and an expenditure of 
this appropriation for this purpose would be unauthorized by law. 

Very respectfully yours, W. ©. Jonzs, 
Attorney General. 


OFFICE OF ATTORNEY GENERAL, 
October 10, 1895. 
Hon. James Crawford, Fish Commisstoner, Vancouver: 

Deak Sm—I am in receipt of your communication, in which 
you ask me to advise you what course to pursue in cases where per- 
sons holding licenses ask permission to remove the fixed eppliance 
for which the license was given. 

I am unable to find anything in the law requiring that the license 
shall designate the exact spot whére the fixed appliance shall be 
worked, nor am I able to find anything in the law prohibiting the 
removal of such appliances from one place to another; and I am of 
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the opinion that your consent is not necessary where a fixed appli- 
ance is moved from one point in the river to another. 
Very respectfully yours, W. C. Jones, 
Attorney General. 


OFFICE oF ATTORNEY GENERAL, 
~ o ~ October 10, 1895. 
Hon. James Crawford, Fish Commissioner, Vancouver: 

Dzar Sirn—I am in receipt of your communication, asking me 
to lay down some rule for you to determine where the stream ends 
and the waters of the Sound commence in cases where streams 
empty into Paget Sound. 

No absolute, infallible rule can be laid down to govern your con- 
duct in cases of this kind that -could be made to apply to all 
streams. In some cases the stream empties into the Sound through 
a mouth of very considerable width, so that it is a matter almost 
purely of opinion whether the mouth of the river is an estuary or a 
bay. In determining this question you must exercise your best 
judgment, and in doubtful cases give the citizen the benefit of the 
doubt. Penal laws must be strictly construed, and the courts will 
not hold that a man is violating the law unless the act complained 
of is in violation of law beyond any reasonable doubt; and in these 
cases, if the court were in doubt as to whether the water in which 
the fishing was done was in a stream or in the waters of the Sound, 
that doubt would be resolved in favor of the defendant. In cases 
where the stream empties into the Sound through a comparatively 
narrow mouth, I think you would be safe in running a line from 
one headland to another headland across the stream, and calling 
everything above that line ‘stream’? and everything below it 
“Sound.” The ebb and flow of the tide cannot aid you in this 
matter, for many streams in this state are affected by the tide for 
a great distance above their mouths. 

Very respéetfully yours, W. ©. Jones, 
Attorney General. 
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OFFICE oF ATTORNEY GENERAL, 
October 19, 1895. 
John Inkster, Chief Deputy Grain Inspector, Seattle: 

Dzar Sm—I am in receipt of your communication of recent 
date in which you submit for my advice the following statement 
and inquiry: 

‘‘Supposing A is running a wharf or dock in a city provided with 
‘state grain inspection,’ and does a general warehouse business, 
and has scales for the accommodation of the public, but does no 
weighing himself and keeps no weigher. Would he, on receiving 
a shipment of grain coming under the ‘state grain inspection law,’ 
be compelled to have his scales licensed and to furnish the office of 
the resident deputy with a report of the weight of same?”’ 

Second: **B lives in a city provided with ‘state grain inspec- 
tion,’ has a farm up the Sound, has to ship his grain over a regular 
line of steamers or common carrier. Would he be compelled to 
pay ‘inspection fees’ on grain for his-own use in said city?” 

Third: ‘Under the same conditions as in question 2d, but in- 
atead of using it himself he sella same. Would he be compelled to 
pay ‘inspection fees P?” 7 

I am of the opinion that the law relating to the inspection of 
grain was intended to apply to grain handled in large quantities, 
for instance, carload lots and cargo lots, and intended for export or 
milling, and I do not think that because a warehouseman or other 
person happens to have occasion to handle a small quantity of grain 
casually in connection with his business, he comes under the oper- 
ation of grain inspection law. For instance, in the case stated, a 
resident of Tacoma might have a farm on Vashon Island; he would 
be practically compelled to ship the product of his farm, whether 
in grain or vegetables or fruit, by a steamer acting as a common 
carrier on the Sound, and it would in the usual course of business 
pass through one of the commercial warehouses on the docks at 
Tacoma. These warehousemen are not grain warehousemen, al 
though in such cases they handle grain as any other freight. They 
have scales for the accommodation of their customers or for them 
selves weighing commodities for the purpose of determining th 
amount of wharfage or warehouse charges. But because they ha 
pen incidentally to handle a small lot of grain in this way, I d 
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not think they would be required to take out license for their 
scales. 
For the foregoing reasons, I am of opinion that all three of your 
inquiries must be answered in the negative. 
Very respectfully yours, W. C. Jonzs, 
Attorney General. 


OFFICE OF ATTORNEY GENERAL, 
January 15, 1896. 
Hon. W. T. Forrest, Commissioner Public Lands, Olympia: 
Drar Sre—I am in receipt of your communication, in which 
you submit for my advice the following inquiries: 
First: ‘‘Can a party desiring to purchase tide lands of the third 


_ Class adjacent to upland „make application in accordance with the 


plat and appraisement of said tide lands heretofore filed under the 
provisions of the act of March 26, 1890, as provided in section 70, 
page 557, Session Laws of 1895? Such party not having filed such 
plat and appraisement or application for the purchase of said land 
prior to the act of March 26, 1895.”’ 

Second: “Am I authorized to issue contracts of sale upon the 
finding of the board of state land commissioners being certified to 
me iz re. a protest by a party who is not a legal applicant for the 
purchase of tide lands of the third class separated from upland by 
navigable waters, such finding being in favor of the legal applicant 
who has duly filed his plat and application to purchase, and has 
tendered the purchase price of the land?” 


With respect to your first inquiry, section 71 of the act of March 
26, 1895, extends to the owner or owners of lands abutting or 


¡bounded by the shores of the Pacific ocean or any bay, etc., the 
‘right to purchase all or any part of the tide lands of the third class 


fronting on the lands so owned ttai the price stated herein for such 
lands.” The word ‘therein’? evidently refers to the act of which 
section 71 is a part, and alluded to the provisions of section 70, 
specifying the manner of appraisal as well as certain other sections 
which specify the price in certain cases. 

I am, therefore, of the opinion that your fret inquiry must be 
answered in the negative. o + 
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Second: I am unable to find any provision of law authorizing 
any one who does not have a legal claim of some kind to interfere 
with the action of the land commission in determining cases of pre- 
emptive right to purchase. I do not think a protest filed by such 
person who has no right himself, in any way affects the proceed- 
ings before the board or gives such protestant any standing either 
to object to the proceeding or to appeal from the decision. This 
being so, such protest presents no obstacle to the commissioner of 
public lands in entering into the contract provided for by law. 

Very respectfully yours, W. C. Jonzs, 
Attorney General. 


PART ILI. 
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OFFICE or ATTORNEY GENERAL, 
March 19, 1894, 
Hon. James Cruwford, State Fish Commissioner, Vancouver: 

Drar Sm—I am in receipt of your commanication of the 6th 
inst., calling my attention to an opinion of the judge of the circuit 
court of Clatsop county, Oregon, holding that fishermen of the 
State of Washington fishing in the waters of this state within the 
Columbia river in conformity with the laws of this state are amen- 
able in the courts of Oregon to the laws of that state, and that the 
officers of the State of Gregon may invade the waters of the State 
of Washington and there arrest persons on the charge of their vio- 
lating the fish laws of the State of Oregon. 

The position taken by the learned judge is so remarkable that, 
but for your empbatic assertion and the proof that you submit that 
it is so, I would most certainly believe that that officer had been 

misrepresented. i 

The general principle of the common law that, where a river is 
the boundary of a tract of land, the line of separation is the mid- 
äle of the river, is applied by international law to the boundaries 
of states and nations, and ‘‘if rivera form the frontiers of different 
territories, without any fixed agreement by treaty respecting the 
same, or any settled rights of possession, the custom is established 
as nature seems to indicate, that the respective jurisdictions of the 
bordering countries shall extend to the middle of the stream.” 

Canal Appraisers v. People, 17 Wendell, 571, 599. 
1 Wattel, Law of Nations, secs. 266, 274. 
Wheaton, International Law, 242. 

Gould on Waters, sec, 64, and cases cited, 
Handly’s Lessee v. Antony, 5 Wheat. 374, 379. 
The Appollon, 9 Wheat, 362, 369. 


| In conformity with this principle, the act of congress admitting 

the State of Oregon, and the constitution of, that state, provided 

that its northern boundary should begin at a “péint one marine 
” 
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league **due west and opposite the middle of the north ship chan- 
nel of the Columbia river, thence easterly to and up the middle 
channel of said river, and where it is divided by islands, up the | 
middle of the widest channel thereof,” etc. 
Sec. 1, act of congress of February 14, 1859. 
Constitution of Oregon, art. 16, sec. 1. 


; Similarly the same line has been adopted by the State of Wash- 


ington as its southern boundary. 
Constitution of Washington, art. 24, seo. 1. 


The several states, for all purposes except those of a national 
character, are foreign to and independent of each other. 
Buckner v. Finley, 2 Peters, 586. 
Bank of U. 8. v. Daniel, 12 Peters, 33. 
Bank of Augusta v. Earle, 13 Peters, 520. 
Dodge v. Woolsey, 18 How. 350. 


Every nation and state possesses an exclusive sovereignty and 
jurisdiction within its own territory. 
2 Vattel, Law of Nations, sec. 79. 
Story, Conflict of Laws, secs. 18 and 539. 
People v. He Cloud, 1 Hill, 377, 416. 


Conversely no state or nation can exercise its will or give force 
or effect to its laws within the territory of another state or nation. 
Story, Conflict of Laws, secs. 20 and 539. 
Bank of Augusta v. Earle, 13 Peters, 520. 


The process of a state cannot pass beyond its own territorial 
limits, 
Brown, Jurisdiction, seo 2. 
The penal laws of a state have no force within the domain of 
another state. 
Commonwealth v. Green, 17 Mass. 515. ‘ 
A state into which property has been brought by force or fraud 
and in defiance of the process of a sister state will return such 
property to the state whose sovereignty has been violated and remit. 
the parties to the court of such state for the determination of their | 
rights. 
Myers v. Myers, 8 La. 369. 
For one nation or state to invade another in pursuit of a perso 
charged with crime, or to seize such person there, is a heinous 


| 
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violation of the law of nations and of the territorial and sovereign 
rights of the commonwealth invaded. 
2 Vattel, Law of Nations, sec. 93, ; 
Bromley v. Hutchins, 8 Vt. 194. 


The only right that one state or nation has beyond its territory 
in a navigable river forming the boundary between it and another 
state or nation is the common right of navigation. 

1 Vattel, Law of Nations, sec. 266. 
The Appollon, 9 Wheat. 362. 


Vessels of one state enjoying this right on the opposite side of 
such river are within the jurisdiction of the other state and not of 
their home state. 


The Appolon, 9 Wheat. 362. 


Under the federal constitution this right of navigation in nav- 
igable streams accessible to more than one state is a common and 
public right of all the states. 

U. S. Const. art. 1, sec. 8. 
Gibbons v. Ogden, 9 Wheat. 1. 


I understand that the learned judge plaims that seo. 2 of the act 
of congress of February 14, 1859, admitting Oregon into the union 
as a state, extends the jurisdiction of that state over the waters of 
Washington in the Columbia river. That section provides as fol- 
lows: ‘t The said State of Oregon shall have concurrent jurisdiction 
on the Columbia and all other rivers and waters bordering on the 

said State of Oregon so far as the same shall form a common 
boundary to said state and any other state or states now or here- 
after to be formed or bounded by the same.” It will be noted 
that at the time this act was passed, and for thirty years afterwards, 
the only communities affected by this section outside of Oregon 
were territories of the United States over which congress exercised, 
under the federal constitution, supreme control. 

U. S. Const. art. 4, seo. 3. 

American Ins. Co. v. Canter, 1 Peters, 511. 

National Bank v. Yankton, 101 U. S. 129. 


Upon the admission of Washington as a state it became equal in 
te sovereign powers to any of the states of the union. 
` Pollard v. Hagan, 3 How. 212. : 
Withers v. Burkley, 20 How. 84. ae 
- 
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Thereafter any and all acts of congress pertaining to matters 
within the sovereign powers of the State of Washington became of 
no effect. 

Permoli v, First Municipality, 3 How. a 0. 
Strader v. Graham, 10 How. 82. 


These sovereign powers include jurisdiction over the entire ter 
ritory of the state, including the navigable waters thereof. 


U. S. v. Bevan, 3 Wheat. 336. 


It is one of the reserved sovereign powers of the states to estab- 
lish and fix disputed boundaries between their territories and make 
cessions of jurisdiction and compacts relating thereto, which be 
come valid by receiving the consent of congress. 

Pool v. Flaeger, 11 Peters, 185, 209. 
Rhode Island v. Mass., 12 Peters, 657, 724. 
Ex parte De Voe Mfg. Co., 108 U. S. 401. 
State v. Hoffman, 9 Md. 30. 

State v. Babcock, 30 N. J. L. 29 


The right to the fisheries and the power to regulate them in the 
navigable waters of a state are under the constitution of the United 
States reserved to the state. 

Shaw, C. J., in Dunham v. Lamphere, 3 Gray, 268. 
McCready v. Virginia, 94 U. S. 391. 
Smith v. Maryland, 18 How. 71. 


These fishery rights appertain to the ownership of the soil, and as 
the soil beneath the navigable waters of the state belongs to the state, 
Pollard v. Hagan, 3 How. 212; 
Martin v. Waddell, 16 Peters, 367; 
Den. v. The Jersey Co., 15 How. 426; 


the rights of fisheries within the navigable waters of a state are 
property rights of the state, over which its control and power of 
disposal are as absolute as over any other property the state may 


Me Cready v. Virginia, 94 U. Ñ. 391. 
Corfield v. Coryell, 4 Wash. C. C. 371. 


Fish are ferae naturae. 
State v. Hrider, 78 N. C. 481. 
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Title to these animals is secured and maintained by and during 
occupancy alone. 


1 Schouler, Personal Property, sec. 149, 


Of even the seal that have a fixed abode in the Pribyloff Islands, 
the United States, under the decision of the Behring Sea Arbitra- 
tion Commission, cannot assert a title beyond our national terri- 
torial limits. 

The trespasser on land acquires no title to the animal he slays 
as against the owner of the soil. 


Blades v. Higgs, 11 H. L. Cases, 621. 


The game, fish and other laws relating to wild animals are rules 
of property, legislation npon which is a power reserved to the states 
alone. 

From a review of these principles you will see that under no 
theory of law can the contention of the learned judge, or any por- 
tion of his contention, be maintained. The officers of the State of 
Oregon charged with the duty of arresting offenders cannot invade 
the territorial limits of the State of Washington in the performance 
of their duty. The laws of the State of Oregon can have no force 


| within the territorial limits of the State of Washington. Congress 


can give no jurisdiction, either concurrent or otherwise, to the State 
of Oregon within the territorial limits of the State of Washington. | 
If congress can give concurrent jurisdiction to the State of Oregon 
within the State of Washington, it can give exclusive jurisdiction 
to the State of Oregon within the State of Washington. If it can 
give jurisdiction to the State of Oregon over that portion of the 
State of Washington lying within Columbia river, it can give juris- 
diction to the State of Oregon over every portion of the State of 
Washington. The only power that can confer on the State of - 
Oregon jurisdiction within the State of Washington is the State of 
Washington, and it can do so only by the consent’of congress ex- 
pressly given to the compact or agreement ceding the jurisdiction. 
Even the jurisdiction that the United States itself may exercise by 
reason of its admiralty jurisdiction and its power to regulate com- 
. merce does not extend to the regulation of fishefies, which are 
_ property rights of the state, held, it is true, in subordination to the 
| power of congress to regulate commerce, but not subject to any 

| power of congress to regulate fisheries. 
I cannot believe that the authorities of the State of Oregon will 

© 
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attempt to repeat the act mentioned in your letter. If they should 
attempt it, however, it will be the duty of the authorities of this 
state to make such attempt ineffectual. 
Very truly yours, James A. Hareut, 
Assistant Attorney General. 


OFFICE OF ATTORNEY GENERAL, 


April 24, 1895. 
Hon. W. T. Forrest, Olympia: 


Dear Sm—I am in receipt of your communication of recent 
date, submitting for my advice the following inquiry: 

‘In the matter of county roads regularly laid out through and 
across state lands, or the dedication of streets on tide lands, I have 
the honor to request that you officially advise the board whether 
the fee to such road or street is permanently in the county or city, 
or whether, in case of vacation, it reverts to the state.” 

So far as county roads are concerned, the fee to the middle of ' 
the road is in the owner of the adjacent land. The public merely 
has an easement over the right-of-way dedicated for highway pur- 
poses, and upon abandonment by the public for that use, the ben- 
eficial use reverts to the owner of the fee. In the case of city 
streets, I. am of the opinion that by the provisions of sec. 758, 
vol, 1, of Hill’a Code, the fee to the street is in the public, other- ' 
wise the city. But that circumstance would make no difference as ` 
to the reversion in case of vacation of the street, in view of the 
fact that our legislature, by sec. 751 (id.), has specifically provided 
that the fee to the street, in case of vacation, shall revert to the 
owners of the adjoining lots in proportion to their holdings. 

Sincerely yours, _ W. ©. Jones, 
Attorney General. 


OFFICE oF ATTORNEY GENERAL, 
April 27, 1895. 
Hon. L. R, Grimes, State Auditor, Olympia: 
Drar Sm—I am in receipt of your communication of recent 
date, requesting my opinion as to the proper construction of section | 
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i 
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45 of the act of March 15, 1893, as amended by the act of March - 
23, 1895. That section, as amended, is as follows: 

“Sec. 45, The assessor shall list all real property according to the 
smallest legal subdivision as near as practicable, and where land has been 
platted into lots and blocks, he shall list each lot or fraction thereof sep- 
arately: (Provided, That when several lofs in any block, or séveral blocks 
in any plat of any addition, subdivision or townsite, or several tracts of 
land, shall be owned by any one person, firm, syndicate or corporation 
the assessor may group such lots and blocks and tracts as far as practi- 
cable.) The assessor shall make out in the real property assessment book 
in numerical order complete lists of all lands or lots subject to taxation 
showing the names of the owners if to him known, and if unknown so 
stated opposite each tract or lot in pencil memorandum, the number of 
acres and lots or parts of lots included in each description of property. 
The assessment books and blanks shall be in readiness for delivery to the 
assessors on the first Monday of February of each year.” 

The only change which was made by the legislature of 1895 in 
section 45 as it stood in the law of 1893, was by adding the words 
included in parenthesis, namely: ‘Provided, That when several 
lots in any block, or several blocks in any plat of any addition, 
subdivision or townsite, or several tracts of land shall be owned by 
any one person, firm, syndicate or corporation, the assessor may 
group such lots and blocks and tracts as far as practicable.” 

Section 101 of the act of March 15, 1898, provides that the 
county treasurer shall transcribe into a book prepared for the pur- 
pose, and known as the tax judgment sale, redemption and forfeit- 
ure record, the list of delinquent lands or lots which shall be made 
out in numerical order. f 

Prior to the act of 1893, the custom had prevailed in this state 
of assessing all the real estate owned by any individual to such in- ° 
dividual in a group, no numerical list whatever being prepared, 
also to assess several lots or tracts ata lump sum. This practice 
was found to be highly inconvenient, and to result, in many cases, 
in placing the administration of the revenue department in chaotic 
confusion, It could not but happen that the assessor in thus group- 
ing property would often include in an assessment against one in- 
dividual some tracts of land which belonged to other individuals, 
and as no separate assessment was made of the different tracts, the 
treasurer had no adequate method of apportioning the taxes among 
the several taxpayers, who each desired to pay the portion of the 
tax upon the land which he owned. 

It more frequently happened where one individual owned a great 
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many lots or tracts of land at the time the assessment was made, 
he had between that date and the date when the taxes became due 
sold the different tracts or lots to many different persons, in which 
case the same difficulty of apportioning the taxes arose. 

The absence of a numerical index further complicated matters in 
this way: When a taxpayer applied to the office of the treasurer to 
pay his taxes on a particular piece of property, the treasurer had no 
method of finding such tract or lot upon his tax roll, unless he knew 
to whom it had been listed, in which case he might turn to the al- 
phabetical list of owners, or supposed owners, and ascertain, often 
with considerable labor, what such tract was assessed at. 

It further resulted in numerous omissions of considerable tracts 
of land from the tax list and the double and triple assessment of the 
same tract to several supposed owners. In this county the same 
tract of land has been thus assessed four times in a single year to 
four different owners. 


To correct these evils, the legislature provided in the first place 
that the real estate in the county should be listed in its numerical 
order, so that the several officers charged with the administration 
of this branch of the public service might at any time turn with 
facility to the description of any tract upon which the taxpayer de- 
sired to pay his taxes. It also provided that all real estate should 
be listed according to the smallest legal subdivisions, which in the 
case of farming lands means 4 forty acre tract, or a lot as designated 
in the public surveys, and in case of city property that each lot 
should be listed and valued separately. And with this system pre- 
vailing it made no material difference how many transfers were 
made of any particular lot or tract. In this way the treasurer 
when collecting taxes had a basis furnished him by the tax roll for 
ascertaining how much the then owner should pay on any particular 
piece of property. 

Did the legislature by adding the words of the proviso intend to 
render nugatory the beneficial changes which the law of 1898 made 
over the old system? I cannot find any language in the amend- 
ments made by’the last legislature which justifies me in answering 
the above question in the affirmative. In the first place the act of 
1895 repeats the first provision of section 45, requiring the listing 
of tracts and lots separately, in the very words of the act of 1898. 
And if the legislature had intended to abolish the rule there laid 
down, it is incredible that it would have repeated the exact lam 
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guage of that provision without change. I am, therefore, of the 
opinion that it is still the duty of the assessor to value and list each 
lot or tract of land separately, as provided in the first clause of sec- 
tion 45. 

To what extent, then, may several lots or tracts belonging to a 
single individual be grouped without rendering the provision with 
reference to separate assessment and numerical order nugatory, and 
again involving the administration of the revenue laws in the same 
disorder that prevailed prior to these reformations? It must be 
apparent that no one in advance can anticipate all the conditions 
and circumstances that may arise when it is attempted to put this 
provision into actual operation. It may be found practicable -to 
group property under certain circumstances without abrogating the 
other beneficial provisions of this law. And, as it is manifestly 
impossible for any one to say in advance just what grouping may 
be done under all circumstances, I will have to content myself with 
suggesting what, in my opinion, cannot be done. In the case of 
farming lands I do not think it would be practicable to group 
tracts which are not in the same section, or in the case of city 
property, lots which are not in the same block. But when the 
treasurer comes to make out the record provided for in section 101, 
I cannot see how such grouping can be done so ag to result in any 
substantial benefit. For he must prepare this record of lands or 
lots in numerical order. And, as I understand the meaning of that 
term as used in the law, he must commence, for instance, with 
block one of an addition, placing lot one as the first description of 
the block, and following with each other lot according to its num- 
ber. 

I confess that I am unable to see how the provisions of section 45 
with reference to grouping can be given any substantial effect 
without rendering it utterly inconsistent with the other provisions 
of the same section, requiring each tract to be assessed separately, 
and the list to be made out in numerical order. 

Very respectfully yours, W. C. Jones, 
Attorney General. 
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OFFICE OF ATTORNEY GENERAL, 
April 30, 1895. 
Honorable Board of State Lang. Commissioners: 

GENTLEMEN — I am in receipt of your communication of recent 
date, in which you submit for my advice the question whether it is 
within the discretion of your commission or mandatory upon you 
to establish harbor lines in front of the water front of the city of 
Charleston, Kitsap county, which said city was incorporated since 
the passage of the general harbor line act of March 28, 1890; and 
further, if the board should decide not to establish harbor lines in 
front of said city, could the tide lands be platted and disposed of 
as lands of the first class and so sold down to the line of low water. 

I do not understand either the constitution or the law to require 
the harbor line commission to establish harbor lines in all naviga- 
ble waters that may happen to lie in front of incorporated cities or 
towns, but only in the navigable waters of harbors, bays, estuaries 
and inlets. There are many instances in this state of navigable 
waters lying in front of incorporated cities so exposed to the action 
of the elements, and so wanting in every feature of availability for 
anchorage or wharfage, that they cannot in any sense be regarded 
as harbors; e. g., the city of Port Townsend fronts for several 
miles to the north upon the Straits of Fuca, and the water in front 
of the city is navigable, but no one regards that portion of Port 
Townsend’s water front as a harbor, 

Before determining to locate harbor lines in front of any city, 
the board should determine whether the navigable waters of the 
city are in fact waters of a harbor, bay, estuary or inlet; and if not, 
such harbor lines should not be established. Your board has the 
sole power of determining this question, and your decision in this 
matter is final. If you should reach the conclusion that harbor 
lines should not be established in front of the town you mention, 
for the reasons hereinbefore given, you are authorized to sell the 
tide lands lying in front of such city or town down to low water 
mark as tide lands of the first class. 

Very respectfully yours, W. ©. JONES, 
- Attorney General. 
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OFFICE OF ATTORNEY GENERAL, 
? June 3, 1895. 
Hon. J. W. Feighan, Prosecuting Attorney, Spokane: 

Drag Sirn—-I am in receipt of your communication of recent 
date, submitting for my advice the following questions: 

First : “According to the revenue law of 1895, should the shares 
of stock in national banks be assessed to the individual stockholders 
‘resident,’ or the banks as agents of their stockholders, both resi- 
dent and non-resident ?”’ 

Second: «If assessed to individual resident stockholders, are 
such stockholders allowed to deduct the gross amount of all debts 
in good faith from the value of their shares of stock, or, in other 
words, are shares of stock in national banks credits, or such a form 
of credits as will permit the deduction of dona fide debts ??* 

Third: ‘sIf the shares of stock are to be assessed to the bank as 
the agent of its resident and non-resident stockholders, can deduc- 
tions for debts be permitted ?”? 

The identical questions submitted by you were submitted by 
Hon. John F, Miller, prosecuting attorney of King county, on 
April 27, 1898. The opinion of this office upon the law of 1892 
with reference to these questions may be found on page 21, volume 
2, Opinions of Attorney General. 

The only change made in the law by the last legislature, which 
is material to the questions submitted by you, was in adding the 
words given below enclosed in parentheses to section 3 of that act: 

“Provided, however, That in making up the amount of money or credits 
(other than bank stock) which any person is required to list or have listed, 
he will be entitled to deduct from the gross amount thereof all debts in 
good faith owing by him,” ete. ; 

The question heretofore submitted by Mr. Miller required this 
office to construe the word ‘credits’? as used in that law, and ad- 
vise him whether or not bank stocks should be held to be credits, 
from which the taxpayer would be entitled to deduct his bona fide 
indebtedness. No question, however, of construction arises under 
the act of 1895, as. the legislature by express words has excluded 
bank stock from the credits on account of which a deduction may 
be made; and the only new question presented by your letter is 
whether the legislature could, without violating the federal consti- 
tution and laws, enact a valid statute which has been held hereto- 
fore by the supreme court of the United States to be in violation of 
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federal law. An examination of the opinion rendered to Mr. 
Miller will- disclose the fact that one of the chief reasons which: 
have been assigned by state courts for holding that the word 
‘credits’? as used in such a law was broad enough to include and. 
did include bank stock, was because if any other construction were 
placed upon the word the act wonld to that extent be held void by 
the federal courts. I have not, since writing the foregoing opin- 
ion, seen any decision which changes my views upon this question. 
However, this office has uniformly held to the practice of declining 
to assume the responsibility of annulling a law regularly passed 
by the legislature and signed by the governor on account of consti- 
tutional objections raised against the law. Where the question of 
the constitutionality of an act is submitted to this office either by 
the legislature prior to its passage or the governor before append- 
ing his signature, it is entirely proper that this office should assume 
the responsibility of advising whether the legislation, if enacted, 
would be constitutional. But after it has passed that stage the 
only safe course to pursue is to have the constitntionality tested by 
a tribunal competent to enforce its decrees. Your attention is 
especially called to an opinion found on page 40 of the same vol- 
ume, in which the following language is used: 

“In this connection your attention is called to the fact that this office 
has uniformly declined. to pass upon the constitutionality of laws which 
are found upon the statute book. When alaw has been regularly enacted 
by the legislature and published under the authority of the state, it is the 
duty of every administrative officer of the state to assume that it is con- 
stitutional, and enforce its provisions until he is authorized to disregard 
the law by the judgment of a court of general jurisdiction. If he has 
well founded doubts as to the constitutionality of any law, he should em- 
brace the earliest opportunity of having the doubtful questions submitted 
to an adjudication by 2 tribunal which has the power to enforce its de- 
crees and prescribe a uniform rule of action, binding upon all the citizens 
of the state. Any other rule would lead to endless mischief and contu, 
sion. The difficulty which judges often experience in agreeing upon the 
constitutionality of some provision of law is a sufficient warning to ad. 
ministrative officers that they should not augment the uncertainties ol 
legislation by undertaking to determine such questions upon their owt 
judgment. The officers of one county might conclude that a law violated 
the constitution, and therefore, ought not to be enforced, while a con: 
trary conclusion would be reached in other counties; and, as a result, 
the law would be enforced in part of the state, while in the balance of th 
state it would be ignored, thereby producing a manifest inequality in th 
burdens and benefits of government.” 


You are, therefore, advised that all officers of the county govern- 
ment should act upon this law the same as though its constitution- 
ality were in no wise questioned. 

Very respectfully yours, W. ©. Jones, 
Attorney General. 


OFFICE OF ATTORNEY GENERAL, 
June 18, 1895. 
Hon. George S, Armstrong, Secretary State Board of Healih, Olympia: 

Drar Sm—I am in receipt of your communication, submitting 
on behalf of the state board of health the following inquiries: 

First: ‘‘Does section 1, chapter 167 of the Session Laws of 
1895, increase the membership of the state board of health? Has 
the legislature power to add a member without amending or mak- 
ing any reference to ‘An act to create and establish a state board 
of health?’ ” 

Second: ‘Two acts were passed by the last legislature concern- 
ing contagious diseases in cattle. One of them (chapter 143) 
places the authority for the disposal of such cases in the state board 
of health; the other gives similar authority to the state veterinarian 
under the provisions of chapter 167, supra. This board desires to 
know whether it can proceed under chapter 143, and whether their 
rules and regulations can be set aside or nullified by the state vet- 


erinarian.’? 


Chapter 167 of the Laws of 1895, creating the office of state vet- 


‘erinarian, which was approved by the governor March 22, 1895, 


provides as follows: . . . ‘*He shall be a member of the state 
board of health, which membership shall be in addition to that now 
provided for by law.’ This language is sufficient to amend the 
law providing for the state board of health in this particular, with- 
out special allusion to that act. 

With respect to your second inquiry, it seems that the legislature 
assumed that no one board or one officer would be able to meet all 
jemergencies arising from contagion and infection among animals, 
and by the several acts relating to contagious diseases among ani- 
mals has endowed several bodies with power to deal with such 
diseases. For instance, the local boards of health of towns, com- 


munities and cities, etc., as well as the state yeterinarian and the 
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state board of health. And the entire scope of the legislation seems 
to intend that they shall act in conjunction with each other as far 
as possible, making the state board of health a superior tribunal to: 
provide for rules and regulations which, in case of conflict, shall 
govern the local boards of health. 

With respect to the veterinarian setting aside regulations pre- 
scribed by the state board of health, I am unable to find anything 
in the law that would justify an inference that he would have that 
power. Section 2 of chapter 167 provides that he may, with the 
concurrence of the state board of health, make rules and regula- 
tions such as he may deem necessary. This language would make 
his authority with respect to prescribing rules and regulations 
rather advisory than otherwise, but it would certainly not authorize 
him to set aside rules and regulations made by the state board of 
health. Very respectfully yours, W. C. JONES, 

Attorney General, 


Orrics OF ATTORNEY GENERAL, 
June 20, 1895. 
Hon. L. R. Grimes, State Auditor, Olympia: ' . 

Dear Sre—TI am in receipt of the appeal of Mr. Heath and others 
from your decision to the effect that the appropriation made by the 
last legislature for appraisement and sale of school and other state 
lands is not available for the payment of claims for the survey and 
appraisement of so-called tide lands, 

I am of the opinion that your decision in this matter must be 
sustained. The term ‘‘land’’ as applied to the shores and beds of 
navigable waters in of very recent origin and is entirely a misnomer. 
The shores and beds of navigable waters are not lands, but, by a 
uniform current of authorities, extending back even for centuries, 
have been held to be a part of the waters; and I do not feel justi- 
fied in inferring that the legislature intended to use the term 
‘*Jands’’ in any other than its accepted sense and meaning, Viz., 
uplands, without some words clearly indicating such intent. 

Very respectfully yours, W. G. Jonzs, 
Attorney General. 
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OFFICE or ÅTTORNEY GENERAL, 
June 20, 1895. 
Hon. D. R. Grimes, State Auditor, Olympia: 

Drar Smm—I am in receipt of your communication, submitting 
for my advice the following inquiry: “Do you construe the fifty 
thousand dollars appropriation by the last legislature for revolving 
fund (for the state penitentiary) as an addition to that heretofore 
appropriated ?”? 

There is nothing in the language used by the last legislature 
making the appropriation of fifty thousand dollars for the revolv- 
ing fund of the state penitentiary that indicates that they intended 
to increase the permanent revolving fund which was created by the 
act of March 9, 1893. On the contrary, I have every reason to 
believe that the committee in considering this question believed 
that no moneys could be drawn from the state treasury under the 
act of March 9, 1893, providing for the revolving fund, unless a 
new appropriation were-made. The committee had under consid- 
eration for a long time the question of the expediency of changing 
the form of this appropriation from that of a revolving fund, 
which could be used over and over again, into that of a specific ap- 
propriation which would create a fund sufficient to meet all the de- 
mands of the penitentiary for the purchase of materials for the 
manufacture of jute fabrics and brick; but after very extended con- 
sideration the committee was of the opinion the amount required 
was so uncertain and indefinite it would be wiser to leave it in the 
form of a revolving fund, which could be used over and over again 
as many times as necessity required, and they fixed the appropria- 
tion for the revolving fund at the same sum that the act of 1893 
had fixed it. 

Very respectfully yours, W. ©. Jonzs, 
Attorney General. 


OFFICE OF ATTORNEY GENERAL, 
June 25, 1895. 

| Hon. O. A. Mantz, County Attorney, Colville: , 

|! Dear S— I am in receipt of your communication of the 24th 

' inst., submitting for my advice the following inquiry: 

‘Does the act relating to county surveyors, page 135, Laws of 


1895, make it necessary for the county surveyor to record all notes 
S 
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and plats of surveys not heretofore recorded in the surveyors 
office, or is section 8 so modified by section 5 of said act as to ex- 
clude county roads and village plats?” 

So much of section 5 as is pertinent to this inquiry is as follows: 

“Each county surveyor shall record in a suitable book all surveys 
made by him and his deputies, except such as are made for a temporary 
purpose, and surveys of highways and village plats; and he shall make a 
complete record of all construction notes, and shall also record the sur- 
vey of any other surveyor, which shall be made in his county, whenever 
demanded by any person.” 

Section 8, prescribing the duties of the county surveyor, is as 
follows: 

“AJ field notes, construction notes and plats of surveys heretofore 
executed for and now in possession of the county, and not heretofore re- 
corded in the surveyor’s office, shall be collected by the surveyor, per- 
fected and recorded in his office in the same manner as records of surveys 
are required to be made by the provisions of this act.” 

The reason why surveys made for a temporary purpose are not 
required to be recorded is obvious. The reason why surveys of 
highways and village plats are not required to be recorded by the 
county surveyor is because other provision is made for their record- 
ing by the county auditor. The law heretofore required the county 
surveyor to record surveys made by him, and it would seem from 
the language of section 8 that it was inserted in this law for the 
reason that in some instances this duty had been neglected. 

Construing the two sections together, I am of the opinion that it 
is now the duty of the county surveyor to make a record of all 
surveys heretofore made by his predecessors, excepting surveys 
made for a temporary purpose and surveys of highways and village 
plats. In addition to this, it seems to be his duty to record surveys 
made by other surveyors not official whenever demanded by any 
person, upon the payment of the fees, in the same manner as pro- 
vided for county auditors. 

Very respectfully yours, W. C. Jonzs, 
Attorney General. 
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OFFICE or ÅTTORNEY GENERAL, 
July 10, 1895. 
Hon. 0. A. Bowen, State Treasurer, Olympia: 

Dear Sm—I am in receipt of your communication, ieabmateing 
for my advice the following i inquiry: 

«When no rate of interest is stipulated on state warrants issued 
subsequent to the taking effect of the law relating to interest, ap- 
proved March 20, 1895, will such warrants bear seven or eight per 
cent. interest?’ 


Prior to the act of February 21, 1893, there was no law fixing 
any rate of interest upon state warrants, but by that act the legal 
rate of interest was fixed at eight per cent. per annum, and it was 
further provided that state warrants should bear interest at a rate 
not exceeding the legal rate. This act, taken in connection with 
the administrative practice that had prevailed in the state and ter- 
ritory since its organization of paying interest on state warrants at 
the rate of ten per cent. per annum, was universally construed to 
fix the rate of interest upon state warrants at eight per cent. per 
annum, unless another rate was specified by special act. By the 
act of March 20, 1895 (see Laws of 1895, page 349), the legal rate 
of interest on a loan or forbearance of money is fixed at seven per 
cent. per annum when no other rate is specified. But sestion 1 of that 
act, which thus fixes the rate at seven per cent. per annum, makes 
no reference whatever to state or other public warrants; while sec- 
tion 3 provides as follows: 

“All state, county, city, town and school warrants, and all warrants or 
other evidences of indebtedness drawn upon or payable from any public 
funds, shall bear interest at a rate not greater than eight per centum per 
annum, unless & less rate be specified therein.” 

And section 6 is as follows: 


‘Nothing herein contained shall be construed as affecting any con- 
tract or obligation made or entered into prior fo the taking effect of this 
act, nor the rate of interest provided by law for state, municipal or other 
public bonds.” 


Although there is an unfortunate ambiguity in these provisions, 
eapecially in section 3 above quoted, I think, taking-all the provisions 
together, that it is manifest that the legislature did not intend to 


_ change the rate of interest on public warrants, but intended that 
| all such warrants should still bear interest at the rate of eight per 


| 
| 


| entum per annum, unless a less rate was specified, either by stat- 


an 
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ute or by resolution of such administrative body in the county or 
municipality as possesses the right to fix a different rate of interest, 
Very respectfully yours, W. C. JONES, 
Attorney General, 


OFFICE or .ATTORNEY GENERAL, 
July 11, 1895, 
Hon. O. A. Mantz, County Attorney, Colville: 

Dear Sir-—I am in receipt of your communication of recent date, 
submitting for my advice the following question: 

c: Have the county commissioners the right and power to levy a 
tax for the support of the county poor, and order the taxes derived 
from said levy to be placed in a particular fund, called a poor fund, 
and order warrants drawn on same for the support of the poor, 
where said levy together with the other county levies is not above 
the statutory limit?” 

I am unable to find any express statutory provision requiring the 
several administrative officers of the county who have duties to per- 
form with reference to the poor of the county to provide or keep a 
separate fund, nor do I find any provision which either expressly 
or by implication forbids the keeping of such a fund. 

Section 3090, volume 1 of Hill’s Code, provides that such poor 
person as is specified in that section shall receive such relief as the 
case may require out of the county treasury, but it does not specify 
any particular fund out of which it shall be paid. Section 63, 
chapter 124 of the Laws of 1893 (see Laws of 1893, page 351), em 
joins-upon the county commissioners the duty of levying all taxes 
necessary for the county, and provides that such taxes shall be 
based upon an itemized statement of the estimated county expenses 
for the ensuing year, which statement shall be included in the pub- 
lished proceedings of the board. This, of course, would require 
the county commissioners to specify the estimated amount of money 
that would be necessary for the support of the poor of the county 
for the ensuing year as one of the items for which taxes should be 
levied. Section 65 provides that the county auditor shall extend 
all the taxes levied by the county commissioners upon the rolls, and 
further provides that on the first day of each month the county 
treasurer shall distribute pro rata, according to the rate of levy for 
each fund, the amount collected as consolidated taxes during the 
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preceding month, and shall certify the same to the county auditor. 
While this statute does not expressly define the meaning of the word 
“fund? as used therein, it would seem to justify the construction 
that each of the separate items which the county auditor was re- 
quired to extend the taxes for upon the roll should be regarded as 
a fund. At any rate, I find nothing in the statute which would 
seem to justify the conclusion that this course of procedure would . 
be improper. 

For these reasons, I am of the opinion that it is within the pro- 
vince of the county commissioners to require that the taxes levied 
for the support of the poor of the county should be kept in a sep- 
arate fund, and that warrants drawn for this purpose should be 

yawn against such fund. 
Very respectfully yours, W. ©. Jonas, 
i Attorney General. 


Orricr or ÅTTORNEY GENERAL, 
October 30, 1895. 
Hon. J. R. Buxton, Prosecuting Attorney, Centralia: 

Dear Srr—I am in receipt of your communication, submitting 
for my advice the following inquiries: 

First: ‘*Haa the school board of a graded school the authority 
to charge a pupil tuition who leaves the district where his parents 
reside and comes into the district to attend the graded school, but 
who works for his board and lodging during such attendance?” 

Second: ‘A family moves into a district having a graded school 
for the purpose of sending their children to such school, They 
remain during the term and move out again at the close of the 
school. Has the school board authority to charge tuition in such 
cases??? 

Section 809 of volume 1 of Hill’s Code defines a common school 
a follows: 

‘‘A common school is hereby defined to be a school that is maintained 


at the public expense in each school district and under the supervision of 
boards of directors.” 


Under this definition, all schools belonging to the public school 
system of the State of Washington, whether, graded or not, are 
tommon schools. 
r 
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The section further provides as follows: 

“Every common school not otherwise provided for by law shall be 
open to the admission of all children between the ages of six and twenty- | 
one years residing tn that school district, and the board of directors shall — 
have the power to admit adults and children not residing in the district, 
as hereinbefore provided, and to fix the terms of such admission as here- 
inbefore provided.” mos i 

The only provision which I am able to find preceding section 
809 making provision for the admission of non-residents is section 
7938, which, among other things, provides that the board of direct- 
ors may make reasonable tuition charges for the attendance of 
children residing in adjoining districts where arrangments have not 
been made between the boards of adjoining districts, as provided 
for in that section, and also for the attendance of children from 
districts not adjoining. 

The question then submitted by you depends for its answer en- 
tirely upon the meaning of the words ‘residing in”? such district. 
Tam of the opinion that a boy who leaves his parents’ home and 
goes to another district for the purpose of attending school there, 
still continues to be a resident of the district where his parents 
live, and the fact that he does chores for his board does not affect 
his residence, 

Iam also of the opinion that in cases where parents remove to 
aschool district having a graded school, for the purpose of sending 
their children to such graded school, and resume their residence at 
the end of the school term, they do not become residents of the dis- 
trict having the graded school. One does not lose his original 
residence nor acquire a new residence by going to any particular 
place for a temporary purpose with an intention of returning to 
his original residence when the temporary purpose is accomplished. 

For these reasons, I am of the opinion that in both cases put by 
you the school directors have the authority to charge tuition for 
the attendance of pupils as from an outside district, pursuant to 
the provisions hereinbefore cited. 

Very respectfully yours, W. C. JONES, 
Attorney General. 
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OFFICE ox ÅTTORNEY GENERAL, 
November 11; 1895. 
Thomas Mosgrove, Esq., Warden State Penitentiary, Walla Walla: - 

Dear Srm—I am in receipt of your communication of recent 
date, in which you ask me to advise you what rule is to be followed 
in giving prisoners credit for good behavior on successive sen- 
tences. 

In the case put by you, one of the inmates of the penitentiary is 
committed on two separate convictions, the commitment in each 
case being for the term of two years, one term to commence on the 
expiration of the preceding term. 

So much of section 20 of chapter 147 of the Laws of 1891 as is 
pertinent to this inquiry provides as follows: A 

“Every convict who shall have no refraction of the rules and regula- 
tions of the penitentiary or laws of the state recorded against him, and 
who performs in a faithful, orderly and peaceable manner the duties as- 
signed him, shall be allowed from his term, instead and in lieu of the 
eredits heretofore allowed by law, a deduction of two months in each of 
the first two years, three months in each of the next two years, and four 
months in each of the remaining years of his term, and pro rata for any 
part of a year where the sentence is for more or less than a year.” 

I am of the opinion in the case put by you that each of these 
commitments must be regarded as a separate commitment for the 
term of two years, and not more than two months can be deducted 
from the time of the sentence for each year during both terms. 

Very truly yours, W. C. Jonzs, 
Attorney General. 


OFFICE or ATTORNEY GENERAL, . 
November 11, 1895. z 

Hon. P. W. Lawrence, State Grain Inspector, Tacoma: 
Dear Sirr—I am in receipt of your communication of recent 
date, in which you ask me to advise you concerning the following 


: state of facts: Most of the grain received at the port of Seattle is 


received at the West Seattle elevator, which is oùtside of the city 
limits of the city of Seattle. Section 2 of the act relating to in- 
apection of grain designates the city of Seattle as one of the places 
in the state that shall be provided with state inspection of grain. 
Tt also authorizes the state grain commissity? to designate other 
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points in the state where grain is received in carload lots as places 
to be provided with state inspection of grain. 

I am of the opinion that the provision above referred to, specify- 
ing the city of Seattle as one of the points provided with state inpec- 
tion of grain, could not be construed to embrace any point outside 
of the city limits of the city of Seattle where grain may be received 
in carload lots for inspection, notwithstanding such point is on the 
harbor of the city of Seattle. The state grain commission is given 
full authority to provide for cases of this character by designating 
points outside of the city of Seattle, and this entirely irrespective 
of the question whether such point is near the city or remote from 
it. 

You are, therefore, advised to designate West Seattle as one of 
the places where grain must be inspected, if in your judgment that 
point should be provided with state inspection. 

Very respectfally yours, W. C. Jones, 
Attorney General. 


OFFICE or ArrorNEY GENERAL, 
November 22, 1895. 
Hon. W. H. Watson, Prosecuting Attorney, Conconully: 

Dear Sir-—Your communication of recent date, submitting for 
my advice the following questions, at hand: 

First: ‘In case the board of school directors of a school district 
having a bonded indebtedness should refuse or neglect to ascertain 
and levy the tax necessary to pay the interest upon such bonds as 
it becomes due, as provided by section 5 of the act of March 19, 
1890, is it then the duty of the county treasurer or of any other 
county official—the auditor, for example—to levy such tax?” 

Second: ‘When the ascortainment and levy of such tax has not 
been made until after the time for the levy of such tax has expired, 
ig there any legal method of making such levy?” 

Third: «By what means can a board of school directors, having 
opened and accepted bids for bonds on the third day of September, 
1895, levy a tax for the payment of interest on said bonds during 
the ensuing year?” : 

Section 5 of the act of March 19, 1890 (see Laws of 1890, page’ 
48), makes it an imperative duty for the directors of any school 
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district which has issued bonds to ascertain and levy, annually, a 
tax sufficient to pay the interest upon the bonds as it becomes due. 
The following section makes it the duty of the county treasurer to 
pay said interest when it becomes due out of any moneys belonging 
to the school district. I do not find any authority for the county 
treasurer or county auditor or any other county officer to make the 
levy specified in section 5. The proviso at the end of that section, 
authorizing the county treasurer to levy taxes in case of default on 
the part of the school directors, does not apply to a case such as is 
presented by you. Now, section 5 does not specifically state when 
the school directors shall ascertain the amount of the tax necessary 
to pay the interest on these bonds or make the levy. The only pro- 
vision which I am able to find which specifies the date at which the 
achool directors must certify and levy taxes is section 818, which 
relates to special taxes, and in cases where the amount of the tax 
necessary to pay the interest upon such bonds can be ascertained 
and a levy made in time to certify the facts to the county auditor 
on or before the first day of September, it should be done. But in 
cases where it is not done prior to that date, either through neglect 
on the part of the directors, or because the fact could not then be 
ascertained, I am of the opinion that the duty still continues upon 
the directors to ascertain the amount and make the levy as soon as 
they can do so. And in the case put by you they should make this 
levy and certify the fact to the county auditor without further de- 
lay, so that the tax may be extended upon the rolls before it becomes 
the duty of the county auditor to deliver the assessment rolls to the 
treasurer, as provided by section 68, page 353, Laws of 1893; that 
is, before the first Monday in January. 
Very respectfully yours, W. ©. JoNES, 
Attorney General. 


Orrick or ATTORNEY GENERAL, 
November 29, 1895. 
C. A. Mantz, Esg., Prosecuting Attorney, Colville: 
Dear Sm—lI am in receipt of your communication submitting 
for my advice the following inquiry: 
‘s How long before an action upon the county treasurer’s official 


bond will be barred by the statute of limitations?” 
= 
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The running of the statute of limitations upon an action against 
a public officer, the remedy in which is secured by an official bond, 
depends upon the nature of the action, as determined from the al- 
legations in the complaint. The bond itself does not constitute a 
cause of action; it is only collateral security for the recovery.of any 
sum that may be adjudged against the public officer for a malfeas- 
ance or misfeasance in office. Such malfeasance or misfeasance is 
itself the cause of action, and the limitation prescribed by statute 
would depend upon the nature of that action itself, and the limita 
tion would be exactly the same as though no official bond were given. 
The supreme court of Kansas, in the case of Ryusv. Gruble, 8 Pac. 
518, expresses the law upon this subject as follows: 

“Whenever a cause of action is barred by any statute of limitations, 
the right to maintain an action therefor upon a bond which simply oper- 
ates as a security for the same thing, must necessarily cease to exist. 
When the principal debt or cause of action fails, the security must also 
fail; and, as we have stated before, a sheriffs bond is simply a security: 
collateral to the main cause of action.” 

See also, State y. Conway, 18 Ohio, 285, 237 et seg. 
Ohio v. Blake, 2 Ohio St. 147. 

State v. Newman’ s Bær, id. 567. 

Mount v. Lakeman, 21 Ohio St. 648. 

State v. Kelly, 32 Ohio St. 430, 431. 

Dawes v. Shed, 15 Mass. 6. 


Very respectfully, W, ©. Jonzs, 
Attorney General. 


OFFICE oF ATTORNEY GENERAL, 
December 6, 1805. 
C. A. Mantz, Esq., Prosecuting Attorney, Colville: 

Drar Sm—I am in receipt of your communication of the 2d 
inst., stating that in January, 1892, one of the officers of Stevens 
county, in settling with the county commissioners, was several 
hundred dollars short in his accounts, and no action has been com- 
menced since that time to recover from such officer the amount of 
his shortage; and you ask me to advise you whether under the 
statute of limitations of this state an action may now be success- 
fully prosecuted on his official bond. 
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As I advised you in my communication of November 29th last, 
the existence of the official bond has no bearing upon the question 
when the claim of the county against such officer would be barred 
by the statute of limitations; and if an action cannot now be main- 
tained against the officer alone for his individual liability to the 
county irrespective of the bond, such action cannot now be main- 
tained against him and his sureties on his bond. 

The only provisions of the statute of limitations which could by 
any possibility have any application to this case are sections 118, 
115 and 120, volume 2 of Hill’s Code. The first section cited pre- 
scribes a limitation of six years in an action, first, upon a judgment 
or decree, etc.; second, an action upon a contract in writing, or 
liability, express or implied, arising out of a written agreement; 
third, an action for rents and profits, or for the use and occupation 
of real estate. 

It is very clear that neither the first nor the third subdivision of 
section 113 could have any possible application to this question; 
and when the bond is eliminated from the consideration of the 
question, it is very clear that the second subdivision does not ap- 
ply. This action does not arise out of the officer’s bond, nor out 
of his oath of office, nor out of any written agreement made be- 
tween him and the county with respect to the proper application of 
all public funds coming into his hands. The cause of action re- 
sults from his failure or neglect to turn over to the county funds 
which belong to the public, and, in my opinion, it is a liability 
which is not in writing and does not arise out of any written in- 
strument, as prescribed by subdivision 3 of section 115, which 
limits such actions to three years from the time the cause of action 
accrued. 

It may not be entirely free from doubt whether such a cause of 
action as you have indicated is included within the provisions of 
subdivision 3 above, or within the provisions of section 120, which 
provided that an action for relief not hereinbefore provided for 
shall be commenced within two years after the cause of action shall 
have accrued. Whichever provision is applied to the case stated 
by you, the cause of gction against the officer designated would be 
now barred by the statute of limitations, as more than three years 
have elapsed since the cause of action accrued against the officer. 


I am, therefore, of the opinion that an action cannot now be 
> è ` 


s 
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maintdined upon the official bond of this officer for the liability in- 
curred by him in his failure to account properly for funds received, 
Very respectfully yours, W. O. Jones, 
Attorney General, 


OFFICE or ATTORNEY GENERAL, 
December 9, 1895. 
Hon, State Board of Land Commissioners, Olympia: 

GENTLEMEN — I am in receipt of your communication of Decem 
ber 6th, in which you ask me to advise you with reference to the 
construction of section 62, page 554, Laws of 1895. . 

The provisions of this section, so far as they are applicable to this 
inquiry, are as follows: 

“Any person having valuable improvements upon any of the tide lands 
of the State of Washington, and which tide lands were appraised prior to 
the first day of July, 1894, by the local boards of tide land appraisers, may 
apply for the purchase and reappraisement of said lands by the board of 
state land commissioners: Provided, That if the owner of such improve: 
ments, at any time prior to the first day of January, 1896, files a verified 
application with the board to purchase said lands, fixing therein a mini- 
mum price per acre or lot, as included in the application, and asks fora 
reappraisement of said lands, and stating therein that such lands have 
been appraised at more than their actual value,” etc. 

You state that many persons holding existing contracts for the 
purchase of such property as is prescribed in that section have ap- 
plied to you for reappraisement, and ask me whether you are au 
thorized to reappraise the premises under such circumstances, The 
provisions of that section clearly imply that a reappraisement can 
only be made when some one applies to purchase the premises. 
Now I do not understand how you can entertain an application to 
purchase the premises so long as there is an outstanding, uncan: 
celled contract for their sale; and this law does not contemplate 4 
reappraisement excepting upon an application to purchase the prem 
ises involved. : 

I am, therefore, of the opinion that you are not authorized to 
grant a reappraisement in cases where the lands have been sold and 
there is now an outstanding contract for their sale. 

Very respectfully yours, W. O. Jongs, 
Attorney General. 
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OFFICE oF ATToRNEY GENERAL, 
December 18, 1895. 
Honorable Bourd of State Land Commissioners, Olympia: 

GENTLEMEN — Your communication of recent date at hand, sub- 
mitting for my advice the following inquiries: al 

First: “If the holder of a contract to purchase first-class tide 
lands abandons his contract and requests reappraisement of the 
land under sec. 62, does the abandonment constitute a relinquish- 
ment of his preference right to purchase as exercised in his original 
application, or not?’ 

Second : “If it does, must not the land be sold at public auction 
as presoribed in sec. 60 ?* T 

Third: **If it does not, can he exercise his preference right of 
purchase under his application to purchase filed with his petition 
for re-appraisement ?”? 

Fourth: “Tf an applicant paid for his tide lands under written 
protest, as in the case of the West Side Mill Co., a copy of whose 
protest is herewith enclosed, is he entitled to the benefit of this 
lew?” 

As heretofore advised in my letter of December 9, 1895, seo. 26, 
p- 554, Laws of 1895, provides for the reappraisement of tide lands 
only when application is made to purchase the same. Why the 
law was so drawn as to exclude the advantages of this act from 
those who had alyeady applied to purchase the lands under existing 
laws, I am unable to determine, but the language of this section 
seems to me too plain to admit of any other construction. The 
language of this section, however, seems to have extended the time 
within which an application to purchase may be made until the 
first day of January, 1896, and I am of the opinion that this exten- 
sion of time operates in favor of all persons having such improve- 
ments as are designated in the act. If such persons have already 
made application to purchase, and a valid and subsisting contract 
for their sale is now outstanding, your honorable board cannot con- 
sider an application for reappraisement until such outstanding 
contract is disposed of. i 

My attention has not been called to any provision of law which 
would prevent a purchaser of such lands from the state from relin- 
quishing and abandoning his contract, in which case he may apply 
to purchase such lands, and have the same reappraised under the 
provisions of the section referred to in your letter. 
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In cases where the persons having the preference right to pur | 
chase fail to exercise that right within the time limited by law, - 
and the state has proceeded to sell the same at public auction as- 
provided by the act of 1889-90, of course your commission ean 
grant no relief. But where the lands have not been sold, so that. 
the rights of third parties have not intervened, I am of the opinion 
that actual improvers have the right to apply for purchase up to 
the first of January, 1896. 

In respect to your fourth inquiry, if the purchaser has actually 
paid for the lands, I am unable to see how you can grant him any 
relief. No authority is given to any officer of the state to refund 
money which has been paid; and if the purchaser has already 
bought and paid for the lands at a valuation in excess of its real 
value, I do not see how he could derive any benefit from an oppor- 
tunity to purchase it over at a less price. The filing of the protest 
referred to in your fourth inquiry does not change the status of the 
purchaser with reference to this question. If he was dissatisfied 
with the appraisement, section 9 of the actof March 26, 1890, gave 
him the right to appeal from the appraisement and have the value 
of the land ascertained by a jury; and he cannot neglect to avail 
himself of the remedy given by the law and acquire any new 
rights against the state by filing a protest against an appraisement 
which he has legally acquiesced in by failing to appeal. If, how- 
ever, such person has not actually paid for the lands, but has only 
entered into a contract to purchase the same for a particular price, 
the filing of the protest would not prevent him from availing him- 
self of the benefit of section 62 of the act of March 26, 1895. 

Very respectfully yours, W. C. Jonzs, 
Attorney General. 


OFFICE oF ATTORNEY GENERAL, 
December 20, 1895. 

Hon. M. Wilson, President of Board of State Road Commissioners, Fairhaven: 

Dear Srr— Your favor of recent date at hand, in which you sub- 
mit for my advice the following question: 

‘¢Ja the board of state road commissioners authorized to construct 
a road from Marble mountain to the Twisp under and for the twenty 
thousand dollars appropriated, knowing that that division from 
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Blanchard to the boundary line between Skagit and Whatcom coun- 
ties cannot be built on account of the insufficiency of the four thou- 
| sand dollars appropriated for that purpose? ”? 


The law making this appropriation requires that six thousand dol- 
lars be expended between the point of beginning at Marcus and the 
mouth of the Twisp river; that twenty thousand dollars be ex- 
pended between the mouth of the Twisp river and Marble mount- 
ain, and that four thousand dollars be expended on the road from 
Blanchard to the Skagit county line. These provisions are found 
in section 13 of the act. Section 1 of the act requires your honor- 
able board before beginning construction to decide on a road of 
such width and grades that it may be constructed from Marble 
monntain to the Methow river without exceeding the amount ap- 
propriated. In other words, the commission is charged specifically 
with building ‘one continuous road. from Marble mountain to the 
Methow river and making such road as good as can be made for the 
amount appropriated. Ido not think that the insufficiency of the 
appropriation made for any particular division of the road relieves 
the commission of the duty of making as good a road as it can on 
each of the divisions for the amount appropriated. The direction 
to the commission with respect to completing the Blanchard divi- 
sion and the division from Marcus to the Methow river are not so 
specific as in the case of the other division, and more latitude is left 
to the commission in regard to these two divisions in exercising 
their discretion in the expenditure of the money appropriated. 
However, if the appropriation for the Blanchard division is so 
manifestly inadequate that in the judgment of the commission the 
expenditure of the sum appropriated would not result in any cor- 
responding advantage to the public, I see no impropriety in delay- 
ing action upon that division until the legislature can further con- 
sider the matter, and increase the appropriation if in their judgment 
the public interest demands it. 

Very respectfully submitted. W. ©. Jonzs, 
Attorney General. 
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Orrick OF ATTORNEY GENERAL, 
January 17, 1896. 
Hon. C. W. Bean, Superintendent of Public Instruction, Olympia: 

Dear Sm— Your communication of recent date at hand. You 
submit for my advice the inquiry whether, as a condition of grant- 
ing the renewal of a certificate or life diploma, as provided for in 
section 2 of chapter 147, Laws of 1895, your board should require 
that the applicant produce evidence that the number of months 
teaching specified in that section shall all be done in the State of 
Washington or whether a part of it may be done elsewhere. 

So much of said section as is pertinent to this inquiry is as fol- 
lows: 

“And-at the expiration of said certificate it may be renewed by the 
general board for a period of three years, upon the filing of satisfactory 
evidence that the holder has-taught successfully at least nine months 
subsequent to the issue of his certificate. Diplomas shall be granted to 
the graduates of the advanced course, and shall qualify the holders thereof 
to teach in any of the public schools of this state for a period of five years, 
and at the expiration of that time, upon the filing of satisfactory evidence 
that the holder of such a diploma has taught successfully at least twenty- 
seven months, the board shall grant the said holder a diploma which shall 
be valid as a license to teach in the public schools of this state during his 
or her natural life.” 

The language of that section certainly does not by any express 
terms require that the number of months teaching specified therein 
shall all have been done in the State of Washington, nor can I see 
any good reason why the whole or a portion of such teaching may 
not with equal propriety be done in other states. The legislature 
seemed to consider that the fact that the applicant for a life di- 
ploma or renewal of certificate had taught successfully for the 
number of months specified, was pretty strong evidence that no 
mistake was made by the board in granting the certificate origi- 
nally. The examination to which the teacher was subjected before 
receiving the original certificate was supposed to have sufficiently 
established his qualifications so far as educational accomplishments 
were concerned, while the proof of the successful pursuit of his 
profession is deemed evidence of his special aptitude for that pro- 
fession. And I do not see that the evidence of his special aptitude 
is of any less weight when he has successfully taught outside of 
the state than when such teaching has been within its borders. 

Very respectfully yours, W. C. Jonzs, 
Attorney General. 
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OFFICE or Arrorney GENERAL, 
February 1, 1896, 
Hon. Perry W. Lawrence, Grain Inspector, Tacoma: 

Dear Smm— Your deputy, Mr. J. H. Hughes, has referred to me 
your communication of recent date, with reference to thé employ- 
ment of clerical assistance. Iam of the opinion that such clerical 
assistance as is contemplated by the demand made by Mr. Hughes 
may properly be employed as an expense incidental to the office, 
under section 39 of the act relating to the inspection of grain. I 
am also of the opinion that this employment would be proper under 
section 2 of that act, which provides for the appointment of such 

‘number of deputies as may be necessary properly to inspect the 
grain or carry out the provisions of the act. The keeping of the 
record required by the law is as much necessary in carrying out 
the act as the physical inspection of the grain itself. I am, there- 
' fore, of the opinion that if in your judgmént Mr. Hughes’ request 
ig a reasonable one, there is no legal difficulty in the way. 

, Very truly yours, W. C. Jonzs, 

Attorney General. 


OFFICE or ÅTTORNEY GENERAL, 
February 8, 1896. 
Hon. W. H. Watson, Prosecuting Attorney, Conconully: 

Drar Sir—I am in receipt of your communication of the 4th 
inst., in which you submit to me the advice you have given to your 
county commissioners upon certain questions. These can be dis- 
posed of by saying that your advice is entirely approved. 

With respect to the fourth question, viz.: ‘Does a board of 
county commissioners possess the power to pay sundry county ex- 
penses as salaries, as, for example, the maintenance of indigent 
poor, in cash instead of county warrants, the reason for such pay- 
ments being that county warrants have depreciated far below par?” 
Title 78, volume 1 of Hill’s Code, gives the entire management and 
control of the poor of the county to the county commissioners, and 
‘authorizes them to make contracts, etc., for their care. But I am 
wable to find any provision authorizing them to create a special 
fund for the maintenance of the poor, in which case, of course, such 
expenses should be paid out of the general funds Nor am I able 
w. 
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to find any provision authorizing them to transfer moneys from the 
general fund to create any special fund, excepting in the case of 
salaries. 

Subdivision 5 of section 281 requires the county commissioners 
to allow all just claims and accounts, etc., against the county. Sec- 
tion 182, among other things, requires the auditor to draw warrants 
upon the county treasurer for all accounts allowed by the county 
commissioners. Taking all of these provisions into consideration 
and construing them together, it appears that it is the duty of the 
county commissioners in the first instance to make allowance for 
the care of the poor, and after having made some arrangement for 
their care to examine and allow any accounts connected therewith 
in the same way that all other accounts and claims are allowed 
against the county. When this is done, it becomes the duty of the 
auditor to draw warrants against the general fund of the county in 
payment of such claims as have been allowed by the county com- 
missioners, and when so issued such warrants become ordinary war- 
rants of the county and must be paid in the same way that other 
warrants are required to be paid. 

Sections 216 and 217 require the county treasurer to pay all war- 
rants according to the date of priority of presentment. These con- 
siderations seem to make it clear that the expense of maintaining 
the poor can only be paid in the same manner that other county ex- 
penses are paid. 

In your question you seem to have used the subject of pauperi 
only as an illustration, and mention ‘‘sundry necessary expenses,” 
All expenses of the county are supposed to be necessary expenses, 
and while certain expenses might seem to be more pressing at the 
time than others, I do not see how it can be said as a matter of law 
that any expense of a county is any more necessary than any other 
expense. 

The only remedy for the unfortunate situation which prevails in 
your county is for the county commissioners to make adequate pro- 
visions to meet all necessary expenses of the county, in whieh cage 
the warrants would be at par. 

Very respectfully yours, W. O. Jones, 
Attorney General. 
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OFFICE OF ATTORNEY GENERAL, 
February 13, 1896. 
Hon, W. Y. Forrest, Commissioner of Public Lands: 

Dear Sir—I am in receipt of your communication of-the 11th 
inst., in which you submit for my advice the inquiry, whether you 
are authorized by the act of March 26, 1895, chapter 178, to sell 
tide’lands of the second and third class after the first day of March, 
1896. 

An examination of all the provisions of that act leads me to the 
conclusion that the design of the legislature was to provide for the 
sale of tide lands to the public generally, with the limitation that 
up to the first day of March, 1896, a certain class of persons desig- 
nated by the act should have the pretmptive right to purchase. 
True, seotion 72 specifically provides for the leasing of tide lands 
for which applications have not heretofore been filed, and from that 
provision án argument might be deduced, that it was the intention 
of the legislature that after that date tide lands which had not been 
zold or applied for should only be leased. But I donot think that 
' was the intention of the legislature. It is manifest that prior to the 
date mentioned, no leases could be executed, because the land com- 
mission could not know but that some of the persons designated in 
the act, having a prior right to purchase, would apply for and pur- 
chase the lands before the limitation therein set had expired; and 
therefore, in making a provision authorizing the leasing of lands at 
all, it bëcathe necessary to fix 4 date before which such leases could 
not be made. 

I am, very sincerely yours, W. O. Jonzs, 
Attorney General. 


' OFFICE or ArrorNEY GENERAL, 
March 5, 1896. 
Hon. R. N. Manter, Secretary Board of Trustees Cheney Normal School: 


Dear Sir—TI am in receipt of your communication of yesterday, 
aubmitting for my advice the inquiry whether the faculty of the 
shool have the power to suspend or expel a pupil for conduct 
prejudicial to the interests of the school, or whether such action 
must be taken by the board of trustees. < o.. 

Begtion 911, volume 1, Hill’s Code, among other things provides 
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that the board of trustees shall prescribe the various books to be 

used in said school and shall make all regulations and by-laws 

necessary for the good government and management of the same, 

Under this provision of law it is competent and proper for the 

board of trustees to prescribe the ‘rules and regulations~for the 

government of the school and affix the penalty for their infraction 

by the pupil. In making such rules and regulations, it would be 

entirely competent and proper for the board of trustees to prescribe 

the procedure whereby such penalty should be enforced against 

pupils charged with a violation of the rules of the school, and 

could delegate to the principal and faculty the power to suspend: 
or expel a pupil for the violation of such reasonable rules and reg 
ulations as the board prescribed; or the board could limit the. 
power of the faculty in such a way that final action only could be: 
taken by the board itself. 

In the absence, however, of such rules and regulations, the fac- 
ulty of the school, upon whom devolves the duty and responsibility 
of maintaining order and suppressing conduct prejudicial to the 
best interests of the school, have inherent power to enforce reason 
able and proper discipline in the school by suspension or expulsion 
or other reasonable punishment. While the faculty in charge of 
this school are subordinate to the board of trustees, and must be 
governed by the proper and reasonable rules and regulations 
prescribed by the board of trustees, they do not derive all of 
their power and authority over the school from the board of 
trustees. They owe to the publio the duty of maintaining order 
and enforcing discipline in the school for the promotion of the 
best interests of this public institution. And when the board has. 
failed to prescribe full and specific directions for their performance. 
and guidance, they have, by virtue of the position which they oc. 
cupy, the power and authority to use reasonable means for enfore 
ing discipline in the school and the fulfilling of the obligation 
which they owe to the public. 

Where the discipline enforced by the faculty goes to the extent 
of suspending or expelling a pupil, however, such action should be 
promptly reported to the board of trustees, and they should at their 
earliest convenience give the matter due consideration, and approve 
or disapprove, as the case may require, the action of the faculty. 

Very respectfully yours, W. ©. Jowss, 
` Attorney General. 
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OFFICE OF ÅTTORNEY GENERAL, 
March 11, 1896. 


' Hon. Garrie Jewett, Prosecuting Attorney, Pometoy: 


Dear Sir—I am in receipt of your communication of the 9th 
inst., submitting for my advice the inquiry, whether section 7 of 
the act of March 11, 1895 (see Laws 1895, pp. 77-8), applies to 
all counties in the state or only to such counties as have adopted 
the so-called stock law. 

That section is as follows: 

“From and after the passage of this act it shall be the duty of all 
butchers engaged in the business of slaughtering cattle in this state to 
keep a true and correct report of all marks and brands of all cattle 
slaughtered by them, recording also the name or names of persous from 
whom said cattle were bought, together with their residence and date of 
purchase and delivery of said cattle, The said record shall be kept in a 
suitable book in the butcher's place of business, subject at all times to 
the inspection of the public.” 

By the express language of this section itself, it applies to all 
butchers throughout the state, without any limitation whatever as 
to what county such butcher may reside in, or what action the 
people of such counties may have taken with reference to the 
stock law. 

I assume, however, that this question occurs to your mind on ac- 
count of the fact that it is found in an act the preceding paragraphs 
of which only apply to such counties as have taken the action speci- 
fied in those sections. But I do not think that that cirenmstance 
has the effect of limiting the provisions of section 7 to such counties 
ás have adopted the so-called stock law. That act is entitled ‘An 
act to foster and encourage the live stock interests of this state and 
to protect the owners of such stock, making regulations concerning 
the same, and providing penalties for violations of such regulations.” 
The title itself does not indicate that it was the intention of the 
legislature to limit the general provisions contained in that act to 
the counties adopting its special provisions. 

It will be further noted that the act of March 11, 1895, contains 
no repealing clause whatever, and even if it should be considered 
that section 7 of that act would not apply generally throughout the 
state, the provisions of section 2499, volume 1 of Hill’s Code, which 
is substantially the same, would be left in full force. The law for 
many years has required all butchers to keep this record, and it 
cannot be successfully contended in the face of the explicit provis- 
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ions of section 7 that the legislature had any intention whatever of 

repealing the general provisions found in section 2499. The latter 

act does not expresaly repeal the earlier act, nor is there any such 

inconsistency between the provisions of the two acts as „would | 

justify the contention that the earlier act is repealed by implication. - 
Very respectfully yours, W, C. Jongs, 

Attorney General, 


OFFICE OF ArroRNEY GENERAL, 


March 21, 1896. 
Hon. C. A. Mantz, Prosecuting Attorney, Colville: 


Dear Sie— I am in receipt of your communication of yesterday, 
submitting for my advice the following inquiry: 

First: «Under subsection 2, section 2, page 425, Laws of 1893, 
does the clerk tax as costs against the plaintiff in default divorces, 
cases two dollars as appearance fees when the prosecuting attorney 
appears for defendant??? | 

Second: “Under said section 2 of said law, in divorce cases where 
the defendant does not appear and the prosecuting attorney appears 
for him, does the clerk charge, when judgment is rendered, three 
or five dollars?” 

Section 774 of volume 2 of Hill’s Code, relating to the duties of 
the prosecuting attorney in divorce cases, provides that when 4 
complaint for divorce remains undefended, it shall be the duty of 
the prosecuting attorney to resist such complaint. Under this pro- 
vision I do not think that the action of the prosecuting attorney on 
behalf of the public in resisting an undefended complaint for di- 
vorce is equivalent to the appearance of an adverse party. The 
purpose of the law in requiring that the public prosecutor resist 
such applications for divorce, is rather for the purpose of prevent 
ing any imposition upon the court by reason of collusion between 
husband and wife in cases where they mutually desire a separation, 
but have no legal ground for demanding it, as well as to see that 
process has been properly served upon the defendant, and that 
‘snap’? judgment is not being taken against him. 

The provisions of the act of March 15, 1893, which are material 
to the decision of your first inquiry, are as follows: 


“The defendant or other adverse party, or any one or more of several 
defendants or other adverse or intervening parties, appearing separately 
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from the others, shall pay, when his or their appearance is entered in the 
cause, or when the first paper on his or their part is filed therein, a fee of 
two dollars (32.00).” 

It will be seen that this provision requires the defendant when 
‘he appears to pay two dollars as appearance fees. Now it cannot 
be presumed that the legislature intended to require the public to 
pay the clerk of the court two dollars for its own use, and this two 
dollar fee can only be required on the supposition that when the 
prosecuting attorney appears to resist the divorce he appears on the 
part of the public, which takes the place of the defendant in the 
case. The public is in no sense a defendant in such a case, but the 
public prosecutor merely represents the public for the purpose of 
preventing imposition, as hereinbefore stated. No construction of 
these provisions would require the plaintiff to pay this two dollars 
for appearance. 

With respect to your second inquiry, Į am of the opinion that 
the prosecuting attornéy does not appear as representative of an 
adverse party, but merely as a representative of the public, having 
no more interest in one side of the case than the other, and that 
therefore the fee to be charged should be three dollars, and not five. 

Very respectfully yours, W. C. Jonzs, 
Attorney General. 


OFFICE or Arrorney GENERAL, 
April 15, 1896, 
Thomas Mosgrove, Esq., Warden Penitentiary, Walla Walla: 

Dear Sr —I am just in receipt of your communication of April 
10th, enclosing letter from the clerk of King county, with reference 
to Harvey W. Knowlton. This letter does not constitute, as you 
suppose, an order from the superior court of King county; other- 
wise I would not presume to express any opinion on its correctness. 
It is simply a letter from the deputy clerk, placing his construction 
upon the law. 

The only provision of law that I am able to find authorizing de- 
ductions to be made from the term of a convict’s sentence is sec- 
tion 1447, volume 2 of Hill’s Code, which is as follows: 


“Tf a defendant who has been imprisoned during the pendency of an 
appeal, upon a new trial ordered by the supremé Court, shall be again 
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convicted, the period of his former imprisonment shall be deducted by 
the superior court from the period of imprisonment to be fixed on the 
last verdict of conviction.” 


This provision only applies to cases where, on appeal to the su- 


preme court, the defendant secures a new trial. This is not Mr. 


Knowlton’s case. He was denied a new trial, and is not entitled 
to any deductions under that section. 

I always feel some hesitation in making a positive statement as 
to what our statutes do not contain, as many provisions are so com- 
pletely buried by the index that nothing but accident would enable 
one to discover them. However, the prosecuting attorney of this 
county advises me that attorneys for defendants have frequently 
contended for a deduction from their clients’ sentences, and have 
never cited him to any other provision than this one. This circum- 
stance makes me feel justified in saying that there is no other pro- 
vision than the section above referred to, 

You will, therefore, detain this convict as though no appeal had 
been taken. 

Very respectfully yours, W. C. JONES, 
~ Àttorney General. 


OFFICE OF ATTORNEY GENERAL, 
April 20, 1896. 
J. E. Frost, Auditor of State: 

Dear Srr—I am im receipt of your communication, submitting 
the appeal of Mr. L. Walter from your decision relating to his 
claim for compensation as trustee of the Cheney Normal School. 
Mr. Walter was appointed a trustee of the Cheney Normal School 
under the provisions of the act of 1890, and claims his compensa- 
tion as provided by sec. 918, vol. 1 of Hils Code, which pre 
scribes that each trustee shall receive four dollars per day during 
the meetings of said board and ten cents for each mile necessarily 
traveled in attending upon said meetings. By the act of March 10, 
1893, this compensation was changed to three dollars per day and 
five cents a mile, with a further proviso that no trustee should re- 
ceive more than one hundred dollars as per diem in any one year. 
Mr. Walter contends that, under the provisions of sec. 25, art. 2 of 
the constitution, it is not competent for the legislature to change 
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his compensation during his term of office, which has not yet ex- 
pired, and from your decision to the contrary this appeal is taken. 

I am advised that you have construed this constitutional provis- 
ion as applying to the case in question so far as that his compensa- 
tion cannot be reduced from four dollars a day to three dollars a 
day, but that the total amount of services that may be rendered 
and charged up in the course of a year may be limited by a subse- 
quent act. It may be a matter of serious dispute whether section 25 
of article 2 has any application whatever to an officer who receives 
a certain compensation for certain time actually spent in a certain 
service. The supreme court of the State of Wisconsin, in constru- 
ing a similar provision in the constitution of that state (see Board 
v, Hackett, 21 Wis. 620), held that that provision only applied to 
officers whose salaries were distinotly fixed at a certain sum per 
year, and did not apply to officers whose compensation during the 
course of a year might be more or less, according to circumstances. 
However that may be, it is very clear that there is nothing in the 
constitutional provision referred to which prohibits the legislature 
from limiting the amount of service that may be rendered during a 
year by such an officer as a trustee of an educational institution, 
and the total amount that may be charged for such services during 
the year. This is not changing the compensation. 

For the foregoing reasons, I am of the opinion that your decision 
should be affirmed. 

Very respectfully yours, W. ©. JoNES, 
Attorney General. 


Orrick OF ATTORNEY GENERAD, 
April 24, 1896, 
Hon. J. E, Frost, State Auditor: 

Dear Sir—I am in receipt of your communication of April 21, 
submitting for my advice the following questions, propounded to 
you by the county assessor of Chehalis county, viz.: 

First: tA man in this county holds a note secured by mortgage 
for the payment of purchase price of a farm, The farm and maker 
of note are in the State of Iowa. Can this note be considered as 
property for the purpose of taxation?” 

Second: ‘tAre the officers upon the India reservation in this 
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county liable to assessment of their money or other personal pro 
erty?” 

Third: tt Many of the proofs that have been taken at the lan 
office upon lands in this county are held for cancellation. Shoul 
such lands be assessed?” ? ! 

With respect to the first question, it is unnecessary to say more 
than that the note referred to is personal property, belonging to the: 
resident of Chehalis county, and properly taxable there. 

See Cooley on Taxation, p. 56. 
Volume 25, Am. & Eng. Enoy. of Law, p. 146. 


Second: While the second inquiry is not entirely definite, I as- 
sume that the officers referred to are officers of the federal govern- 
ment, lawfully resident upon the Indian reservation, and that they 
have no other residence within the state. If this be true, their per- 
sonal property which they have with them on the reservation is not 
subject to taxation by the officers of Chehalis county. By the com- 
pact with the United States this state stipulated that until the title 
to such reservations be extinguished by the United States the same 
shall be and remain subject to the disposition of the United States, 
and said Indian lands shall remain under the absolute jurisdiction 
and control of the congress of the United States. Under this com- 
pact no officer of Chehalis county has a right to go upon the reser- 
vation, excepting by the consent of the federal government, either 
to assess such taxes or to collect the taxes after the assessment was 
made. Practically speaking, this state owes no duty to those law- 
fully resident upon the reservation, nor has it any jurisdiction over 
them. For the foregoing reasons, your second inquiry must be an- 
swered in the negative. 

Third: Section 27 of chapter 124, Laws of 1893, provides that 
after final proof has been made and a certificate issued therefor, the 
land. (that is, public lands of the United States) itself must be as- 
sessed, notwithstanding the patent has not been issued. This pro- 
vision makes tio exception on account of tlie action of the interior 
department in suspending the entry for further examination with 4 
view, either to confirmation or cancellation of the entry. And until 
the entry is actually cancelled the assessor should continue to per- 
form his duty with respect to such lands as though no suspension 
had been made. 

Very respectfully yours, W. O Jonis, 
- Attorney General. 


